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PREFACE 
to 

This Code of Criminal Procedure has. been translated 
by the Legal Department for the special use of the 
Shanghai Municipal Council and its servants. It takes 
the place of the Code of Criminal Procedure translated 
by the Criminal Investigation Department and corrected 
by the Legal Department. It applies in the Shanghai 
First Special Area District Court and the Kiangsu High 
Court, Second Branch, only insofar as it does not conflict 
with the terms of the Court Agreement. A memoran- 
dum will be found in the back of this book which points 
out the salient differences between the procedure in 
ordinary Chinese Courts and the Chinese Courts in the 
Settlement. The reader is advised to carefully study 
this memorandum. 

The English and Chinese languages are so different 
in construction as to make it extremely difficult to 
translate Chinese into English and English into Chinese. 
Many Chinese legal expressions cannot be correctly put 
into English without explanation. Several new terms 
have been coined by us in this book, while for others 
we have resorted to the nearest equivalent as used in 
the common law. 

We do not trust any translation of Chinese into Eng- 
lish, not even our own, and the reader should, therefore, 
in case of ambiguity, refer to the Chinese text. 


R. T. Bryan, Jr. 
Municipal Advecate, 
Legal Department of the 
Shanghai Municipal Council, 
September 1, 1935. 
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CODE OF CRIMINAL PROCEDURE 
OF THE REPUBLIC OF CHINA 


(Promulgated by the National Government on 
January 1, 1935. Enforced on July 1, 1935) 


PART I 
GENERAL PROVISIONS 


CHAPTER I 
RULES OF APPLICATION, 


ARTICLE 1. (I) No criminal proceedings may be 
instituted and no punishment inflicted except in ac- 
cordance with the procedure laid down in this Code or 
other laws. F 

(II) Criminal proceedings against 
military men and civilians in military service shall be 
instituted and punishments inflicted in accordance with 
the provisions of this Code, except when military law 
is violated, in which event they (the accused) shall be 
given a military trial. } 


ARTICLE 2. (I) Public Officers conducting criminal 
proceedings shall in every case take due consideration 
of all the circumstances, regardless of whether they are 
favourable or unfavourable to the accused. 


aft FS BY INTE RAS 


RM aA A Be el — A — Bt 
Bt RB MT 


— ia HSE 
B—-HR El 
SA, ALTRI EA AS REWRITE ZF EA 
Hil 
HEA IER AD SRP PS I SEE AE BR PAS We AS 
BEAL ESE HAT 
SH Ae PEGE BRIE BY ER OE A 


BARN ZA TEA EM 


(II) An accused may request the Publie 
Officers referred to in the last section to take necessary 
measures favourable to him. 


ARTICLE 3. The word ‘‘party,’’ as used in this Code, 
denotes a procurator, a private complainant and/or an 
accused. 
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CHAPTER II 
JURISDICTION OF COURTS 


ARTICLE 4. District Courts have jurisdiction over 
the first trial in all criminal cases, except the following, 
in which the High Courts have jurisdiction over the 
first trial: 


(1) Offences against the internal security of the 
State; 


(2) Offences against the external security of the 
State; 


(3) Offences against friendly relations with foreign 
States. 


ARTICLE 5. (I) The Courts of the place where the 
offence was committed or where the accused is domiciled, 
resides, or is found, shall have jurisdiction. 


(II) When an offence is committed on 
a vessel or flying machine of the Republic of China while 
such vessel or flying machine is beyond the territorial 
limits of the Republic of China, the Court of the place 
where the vessel was registered or the place where the 
flying machine started, or first stopped after the com- 
mission of the offence, shall also have jurisdiction. 


ARTICLE 6. (I) Where cases are subject to the 
jurisdiction of several Courts of the same grade and 
are connected with one another, any one of such Courts 
may amalgamate them and exercise jurisdiction. 
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(II) In the event cases specified in the 
last section are pending in several Courts, they may, 
by the mutual consent of such Courts, be transferred by 
a ruling to any one of such Courts for the purpose of 
being jointly adjudicated. In case of disagreement, the 
matter (i. e., jurisdiction) shall be determined by a 
em of the Court immediately superior to all of such 

urts. S 7 


ARTICLE 7. The existence of any one of the follow- 
ing circumstances constitutes a case per connexionem: 


(1) Where one person commits several offences; 


(2) Where several persons jointly commit one or 
several offences; 


(3) Where several persons severally commit offences 
at the same time and place; 

(4) Where the crime of concealing an offender, 
destruction of evidence, false evidence, or receiv- 
ing stolen property is connected with the original 
crime. 


ARTICLE 8 Where the same case is pending in 
several Courts having jurisdiction, the Court before 
which the case was first pending shall adjudicate same; 
Provided, however, that by a ruling of the Court im- 
mediately superior to all of such Courts, the case may 
be tried by the Court before which it was subsequently 
brought. 


ARTICLE 9. (I) Where any one of the following 
circumstances exists, the immediately superior Court 
concerned shall, by a ruling, designate the Court to take 
jurisdiction: ’ 

(1) Where there is a dispute concerning jurisdiction 

among several Courts; 
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(2) Where it is determined by a final judgment that 
the Courts originally having jurisdiction are in- | 
competent and no other Court can exercise juris- 
diction ; 

(3) Where it is impossible to determine which Court 
has jurisdiction owing to the uncertainty of dis- 
trict boundaries. 

(IL) Where jurisdiction cannot be deter- 
mined in accordance with the provisions of the last 
section and Article 5, the Highest Court shall, by a rul- 
ing, designate the Court to take jurisdiction. 


ARTICLE 10. Where any one of the following cir- 
cumstances exists, the immediately superior Court shall, 
by a ruling, transfer the case to another Court of the 
same grade as the original Court within the jurisdiction 
of said superior Court: 


(1) Where, on account of law or facts, the competent 
Court is unable to exercise its judicial functions; 

(2) Where owing to special circumstances, it is ap- 
prehended that a trial by the competent Court 
may lead to a disturbance of the public peace or 
a miscarriage of justice. 


ARTICLE 11. If an application for determination or 
transfer of jurisdiction is made by a party, it shall be 
prepared in written form, setting forth the reasons 
therefor, and filed with the competent: Court. 


ARTICLE 12. Proceedings shall not become void 
because the Court has no jurisdiction. 


ARTICLE 13. A Court, due to the necessity of dis- 
covering actual facts or in cases of emergency, may 
function beyond its competent district. 
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ARTICLE 14. A Court, notwithstanding the fact that 
it has no jurisdiction, shall in cases of emergency, 
execute all necessary measures within its competent 
district. 


ARTICLE 15. The cases mentioned in Article 6 may 
be jointly investigated or prosecuted by one Procurator. 
In case the Procurator of another competent Court 
disagrees, the Chief Procurator or Procurator General 
of the immediately superior Court shall issue instruc 
tions. 


ARTICLE 16. The provisions of Articles 13 and 14 
shall also apply to procurators’ investigations. 
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CHAPTER IIT 
WITHDRAWAL OF COURT OFFICERS 


ARTICLE 17. A Judge shall withdraw of his own 
initiative and not exercise his prerogatives in any one 
of the following circumstances: 

(1) Where the Judge is the injured party; 

(2) Where the Judge is or has been the spouse, blood 
relative within the seventh degree, matrimonial 
relative within the fifth degree or the head or 
member of the family of the accused or injured 
party; 

(3) Where the Judge has made a contract of betrothal 
with the accused or injured party; 


* (4) Where the Judge is or has been the statutory 
agent of the accused or injured party; 

(5) Where the Judge has acted as the agent ad litem, 
advocate or assistant of the accused, or as the 
agent ad litem or assistant of the private com- 
plainant or any of the parties in a supplementary 
civil action; 

(6) Where the Judge has acted as a witness or 
expert; 

(7) Where the Judge has exercised the functions of 
a Procurator or of a Judicial Police Officer; 


(8) Where the Judge has taken part in the decision 
at a former trial. 
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ARTICLE 18. A party may apply for the withdrawal 
of a Judge when any one of the following circumstances 
exists: 


(1) Where the circumstances mentioned in the last 
article exist and the Judge has failed to withdraw 
of his own initiative; Pa 

(2) Where circumstances exist, other than those men- 
tioned in the last article, which would jastify the 
apprehension that the Judge may be prejudiced 
in the exercise of his judicial functions. 


ARTICLE 19. (I) Where any of the circumstances 
mentioned in subsection 1 of the last article exists, a 
party may at any stage of the proceedings apply for the 
withdrawal of the Judges. 

(IL) If a party has already made ap- 
plications or statements in a case, he may not thereafter 
make an application as specified in subsection 2 of the 
last article for the withdrawal of the Judges, unless the 
grounds for such applications arise after or were dis- 
covered subsequent to the making of such applications 
or statements. 


ARTICLE 20. (I) An application for the withdrawal 
of a Judge shall be made by petition, setting forth the 
grounds therefor to the Court to which the Judge in 
question is attached; Provided, however, that it may be 
made orally on the date set for hearing or during 
examination. 

(Il) The reasons for the application 
for withdrawal of a Judge and the facts made necessary 
by the provisory clause of section II of the last art'cle 
shall be set forth. 


. (III) A Judge for whose withdrawal 
an application has been made may file a written opinion. 
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ARTICLE 21. (I) An application for the withdrawal 
of a Judge shall be determined by a ruling of the Court 
to which the Judge is attached, sitting in Council. 
Where a quorum is lacking, the ruling shali be made by 
the President of the Court and if it is impossible for 
the President to give a ruling, the Court which is im- 
mediately superior to such Court shall give the ruling. 

(II) The Judge for whose withdrawal 
an application i is made shall not take part in the ruling 
mentioned in the last section. 


(IIL) Where the Judge for whose with- 
drawal an application is made considers that such ap- 
plication is tenable, he must immediately withdraw, no 
ruling being necessary. 


ARTICLE 22. Where an application has been made 
for the withdrawal of a Judge, the proceedings shall 
be stayed, except in emergencies which require im- 
mediate measures. : 


ARTICLE 23. Where an application for the with- 
drawal of a Judge has been dismissed by a ruling, a 
Kang Kao may be made. 


ARTICLE 24. (I) Where a Court or President to 
which or whom an application for withdrawal is made 
considers that reasons exist which require the Judge of 
his own initiative to withdraw, it or he shall, according 
to its or his authority, give a ruling requiring sucb 
withdrawal. : 
(II) The ruling referred to in the last 
section need not be served. 


ARTICLE 25. (I) The provisions of this chapter 
concerning the withdrawal of Judges, shall also apply 
to: Clerks and Interpreters of Courts, Provided, how- 
ever, that it shall not be a ground for withdrawal for 
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them to have functioned in a lower Court as Clerks or 
Interpreters. 


(I) The withdrawal of Clerks and 
Interpreters shall be determined by a ruling of the 
President of the Court to which such persons are 
attached. 


ARTICLE 26. (I) The provisions of Articles 17 to 
20 and Article 24 relating to the withdrawal of Judges 
shall also apply to Procurators and Clerks attached to 
Procurators’ offices; Provided, however, that being a 
Procurator, Clerk or Interpreter in a lower Court is 
not a ground for withdrawal. % 

(II) An application for the withdrawal 
of Procurators or Clerks mentioned in the last section 
shall be filed with the Chief Procurator or Procurator 
General, to whom such persons are subordinate, for 
consideration and approval. 


(III) An application for the with- 
drawal of a Chief Procurator shall be filed with the 
Chief Procurator or Procurator General of the immedi- 
ately superior Court for consideration and approval. 
The same rule shall also apply where there is only one 
Procurator. 
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CHAPTER IV 


ADVOCATES, ASSISTANTS AND AGENTS AD 
LITEM* 


ARTICLE 27. (I) An accused may at any time after 
the institution of a prosecution against him, employ an 
advocate. 

(II) The statutory agent, spouse, lineal 
blood relative, collateral blood relative within the third 
degree, head of the family or member thereof, of an 
accused may independently employ an advocate for such 
accused. 


ARTICLE 28. Each accused may not employ more 
than three advocates. 


ARTICLE 29. A person employed as an advocate 
shall be a lawyer; Provided, however, that a person who 
is not a lawyer may be employed as an advocate if 
permission is first obtained from the Presiding Judge. 


ARTICLE 30. (I) The employment of an advocate is 
limited to one trial.* 


(II) When an advocate is employed as 
mentioned in the last section, a power of attorney shall 
be produced to the Court. 


1An advocate is generally counsel for the defense and must be a member 
oy the Bar, unless permission of the Court is first obtained for a layman 
to appear. Assistants and Agents ad Litem may or may not be lawyers. 

2This does not mean that an acoused is entitled to a lawyer at only 
ene trial, but that the lawyer’s power of attorney expires at the end of 
the trial, and if it is destred to continue his services or employ other 
counsel, a new power of attorney must be produced. 
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ARTICLE 31. (I) The Presiding Judge shall assign 
a public defender* to defend the accused if no advocate 
has been employed, in cases where the minimum punish- 
ment is not less than five years, or in which a High 
Court takes jurisdiction as a Court of first trial. The 
same rule shall also apply in other cases if necessary. 


(IT) When the advocate employed in 
cases mei.tioned in the last section fails to appear 
without good reason, on the date set for hearing, the 
Presiding Judge may assign a public defender. 

(IIL) Where there are several accused, 
one person may be assigned to defend them all, unless 
their interests conflict. 

(IV) Where after an advocate (public 
defender) has been assigned, a lawyer is employed to 
defend, the assignment of such advocate (public de- 
fender) shall be cancelled forthwith. 


ARTICLE 32. Where an accused employs several 
advocates, they shall all be served individually with the 
necessary documents. 


ARTICLE 33. An advocate may examine the record 
and exhibits and make copies thereof. 


ARTICLE 34. An advocate may interview and cor- 
respond with an accused under detention; Provided, 
however, if facts exist sufficient to show that he (the 
advocate) may destroy, fabricate, or alter evidence, or 
form a conspiracy with a co-offender or witness, such 
interviews or correspondence may be limitéd or entirely 
prohibited. 

*We translate the eoreret. DUA A as public defender. They 
rectig mneat (6towyer aeulgned y the Court to defend, free of charge, 
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ARTICLE 35. (I) The spouse or the lineal blood 
relative, the collateral blood relative within the third 
degree, the head of the family or a member thereof, 
of an accused or private complainant, or the statutory 
agent of an accused may, after the institution of a prose- 
cution, apply to the Court in writing or orally on 
the date set for hearing for permission to act as assist- 
ant for the accused or private complainant. 


(Id) An assistant may state his opinion 


. to the Court. 


ARTICLE 36. In cases where the maximum principal 
punishment is detention or fine, the accused may, during 
trial or preliminary investigation, authorize by power 
of attorney an agent ad litem to appear in his behalf; 
Provided, however, that whenever the Court or Procura- 
tor deems necessary, the accused may be ordered to 
appear in person. 


ARTICLE 37. A private complainant may authorize 
by power of attorney an agent ad litem to appear on 
his behalf; Provided, however, that whenever the Court 
deems necessary, the private complainant may be or- 
dered to appear in person. 


ARTICLE 38. The provisions of Articles 28 to 30, 32 
and 33 shall also apply to the agent ad litem of the 
accused or private complainant; Provided, however, that 
the agent ad litem of the accused shall not, during pre- 
liminary investigation, examine or copy the record and 
exhibits, 
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CHAPTER V 
DOCUMENTS 


ARTICLE 39. Documents executed by Public Officers 
shall bear the date and name of the public office con- 
cerned, and the signature of the officer executing same. 


ARTICLE 40. Documents executed by Public Officers 
may not be altered, or changed.‘ If characters are 
added, crossed out or appended, said characters must 
be chopped with the number of characters thus altered, 
crossed out or appended. Characters so crossed out 
shall not be totally obliterated, but must remain legible. 


ARTICLE 41. (I) In examining an accused, a private 
complainant, witness, expert or interpreter, notes shall 
be made of the following matters: 

(1) The questions asked of the person examined and 

his statement regarding same; 

(2) The reasons for a witness, expert or interpreter 

failing to sign a written bond to tell the truth; 

(3) The date and place of examination. 

(II) The notes mentioned in the last 
section shall be either read aloud to the person examined 
or he shall be permitted to read same, after which he 
shall be asked if there are any mistakes. 


4We translate the characters #% Was changed. They really mean to 
ecratch or out out characters and paste over the erasure or out a new 
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(II1) If the person examined requests 
additions, obliterations or alterations, his statement 
shall be added to the notes. 

(IV) The person examined shall then 
be ordered to sign, cross, chop or affix his finger print 
at the end of the last line of the notes. 


ARTICLE 42. (I) Notes shall be made of searches, 
attachments and inspections specifying the date, time 
and place thereof, as well as other necessary facts. 

(II) Articles attached shall be enumer- 
ated in detail in the notes, or a separate inventory of 
same appended. 

(111) In making inspections, plans or 
photographs may be made and appended to the notes. 

(IV) The persons who are ordered ac- 
cording to this law to be present shall be ordered to 
sign, cross, chop or affix their finger prints to the notes. 


ARTICLE 43. The notes referred to in the last two 
articles shall be taken by a Clerk who is present. The 
Public Officer who asks questions, executes or performs 
the search, attachment or inspection shall sign his name 
to the notes. In the absence of a Clerk, the Public 
Officer who asks questions, executes or performs the 
search, attachment or inspection shall personally take 
notes. 


ARTICLE 44. (I) On the date set for hearing, notes 
shall be taken by a Clerk of the following, as well as 
all other proceedings: 

(1) The name of the Court and date set for hearing; 

(2) The official titles and full names of the Judges, 

-Procurator, Clerk, private complainant, accused 
or his agent ad litem, advocate, assistant or inter- 
preter. 
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(3) The reasons for the non-appearance of accused ; 

(4) The reason for holding the hearing in camera; 

(5) The salient points of the opening statement made 
by the Procurator or the private complainant; 

(6) The salient points of the arguments; 

(7) The matters provided in subsections 1 and 2 of 
section 1 of Article 41; 

(8) The documents or their salient points which have 
been read to the accused in open court; 

(9) Exhibits shown to the accused in open court; 

(10) The attachments or inspections made in open 
court; 

(11) Notes which were ordered to be taken by the 
Presiding Judge and notes taken upon application 
of the parties concerned with the approval of the 
Presiding Judge; 

(12) The last statement of the accused before the con- 
clusion of the case; 

(13) The decision announced. 

(II) The person examined may request 
that the portion of the notes relating to the statement 
made by him be read aloud or that he be permitted to 
peruse same; in case he requests additions, obliterations 
or alterations, the statement made by him shall be 
recorded. 


ARTICLE 45. The notes taken during each hearing 
shall be put in proper order within three days after 
such hearing. 


ARTICLE 46. Notes taken during a trial shall be 
signed by the Presiding Judge. Where the Presiding 
Judge is unable for any reason to sign his name, the 
notes shall be signed by a Senior Associate Judge. 
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Where a case is tried by a single Judge who for any 
reason is unable to sign his name, the same (i. e., the 
notes) shall be signed by the Clerk. Where for any 
reason the Clerk is unable to sign, the notes shall be 
signed by the Presiding Judge or other Judge. In all 
of the above-mentioned cases, the cause of inability 
to sign shall be separately noted. 


ARTICLE 47. Notes taken on the date set for hearing 
shall be the only proof of the proceedings at the trial. 


ARTICLE 48. Where during a trial, a document is 
offered in evidence and made a part of the record, the 
contents of such document shall have the same validity 
as the Court notes. 


ARTICLE 49. An advocate may, with the permission 
of the Presiding Judge, bring to Court on the date set 
for hearing a stenographer to record the evidence. 


ARTICLE 50. Decisions® shall be made in writing by 
the Judge, but rulings® pronounced in open court need 
only be recorded in the notes. 


ARTICLE 51. (I) A written decision, unless otherwise 
specified by special provisions shall give the full name, 
sex, age, occupation, domicile or residence of the person 
tried. If the written decision is in the form of a judg- 
ment,’ the name of the Procurator, private complainant, 
agent ad litem and advocate shall also be recorded. 


5We translate the characters #94 as decisions. The word ‘‘decision’’ 
has a broad meaning and and rulings. 
We translate the characters 2k5t as rulings. A ruling is an inter- 


of a case. 
7We translate the characters 44% as judgment. A judgment is the 


final decision of the Court from which an appeal may be taken, unless it 
is a judgment of a court of last resort. 
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(II) The original of all written deci- 
sions shall be signed by the trial Judge or Judges. If 
the Presiding Judge is unable to sign for any reason, 
the Senior Judge shall make a note of,,the reason. 
If the Judge is unable to sign for any reason, the 
Presiding Judge shall make a note of same (on the 
original decision). 


ARTICLE 52. (I) True copies of written decisions or 
notes containing such decisions shall be made from the 
original by the Clerk, and the seal of the Court and the 
following words placed thereon: ‘‘It is certified that 
this is an exact copy of the original.’’ 

(II) The provisions of the last section 
shall also apply to Procurator’s indictments or written 
rulings not to prosecute. 


ARTICLE 53. Documents not made by Public Officers 
shall be dated and signed. If the maker is unable to 
sign his name, he shall request another to write same 
for him, and he, himself, make a cross, place his seal, 
or affix his finger print underneath; Provided, however, 
that the person who writes the name must note the cause 
and sign his own name. 


ARTICLE 54. All documents relating to cases which 
the Court should preserve shall be filed by the Clerks. 
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CHAPTER VI 
SERVICE 


ARTICLE 55. (I) Accused, private complainants 
complaining witnesses, parties to supplementary civil 
actions, agents ad litem, advocates or assistants shall, 
for the purpose of service, give their residential or 
office addresses to the Court or Procurator. Where they 
have no residential or office addresses within the juris- 
diction of the Court, some person having a residence or 
office within the jurisdiction shall be delegated for such 
purpose. 

(II) The addresses mentioned in the 
last section shall be good for all Courts, although of 
different grades, but situated in the same district. 

(III) Service on the person delegated 
shall be deemed to be service on the principal. 


ARTICLE 56. (I) The provisions of the last article 
shall not apply to persons in prisons or houses of deten- 
tion. 

(II) Where the person to be served ig 
in a prison or house of detention, the service shall be 
entrusted to the officer in charge of such prison or house 
of detention. 


ARTICLE 57. In cases where the addresses have not 
been given, as provided in Article 55, service may also 
be made to the residential or office addresses of such 
persons if (such addresses) are known to the Clerk. 
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Documents may also be served at such addresses by reg- 
istered post. 


ARTICLE 58. Service of documents on the Procu- 
rator shall be effected by delivering same to his office. 


ARTICLE 59. Service may be made on the accused, 
private complainant, complaining witness or party to a 
supplementary civil action by publication under any one 
of the following circumstances: 

(1) Where the domicile, residence, office, or where- 

abouts is unknown; 

(2) Where service was made by registered post, but 

could not be delivered; 

(3) Where he resides in a place outside the territorial 

jurisdiction and no other means of making service 
ean be found. 


ARTICLE 60. (I) Service by publication shall be 
effected by the Clerk with the permission of the Court, 
Procurator General, Chief Procurator or Procurators. 
In addition to hanging or posting the document to be 
served or its abbreviated copy on the bulletin board 
of the Court, the Clerk shall publish a copy thereof 
in a newspaper, or otherwise give notification or publish 
same by appropriate methods. 

(II) Service by publication mentioned 
in the last section shall be completed upon the expira- 
tion of thirty (30) days, reckoning from the day of last 
publication in a newspaper or posting or giving of the 
notice. 

ARTICLE 61. Documents shall be served by the 
Judicial Police. , € 

ARTICLE 62. Unless otherwise provided by special 
provisions in this chapter, the provisions of the Code 
of Civil Procedure shall also apply to the service of 


documents. 
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CHAPTER VII 
DATES AND PERIODS 


ARTICLE 63. When a hearing date has been desig- 
nated by the Presiding Judge, Commissioned Judge, 
Requisitioned Judge or Procurator for the commence- 
ment of legal procedure, the parties concerned shall be 
summoned or notified to appear ; Provided, however, that 
this rule shall not apply when the parties concerned are 
present, or it is otherwise specifically provided in this 
Code. 


ARTICLE 64. (I) Except as otherwise provided by 
special provisions, a fixed date shall not be altered or 
postponed unless there is very good reason for so doing. 

(II) Where a hearing date is altered 
or postponed, the parties concerned shall be informed. 


ARTICLE 65. Periods shall be computed according 
to the provisions of the Civil Code.* 


ARTICLE 66. (I) The time occupied in traveling 
shall not be reckoned against a party who is required 
to perform procedural acts within a period prescribed 
by law and whose domicile, residence or office is not 
within the jurisdiction of the Court. 

(II) The time to be deducted for 
traveling as mentioned in the last section shall be deter- 
mined by the Highest Judicial Administrative Office, 


a 


*See Articles 119 to 124 of the Civil Code. 
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ARTICLE 67. (I) Where a party, without negligence, 
fails to file within the prescribed time an appeal, Kang 
Kao, application for formal trial, application for dis- 
missal or alteration of a ruling made by a Presiding 
Judge, Commissioned Judge or Requisitioned Judge, or 
an order made by a Procurator, he may apply for res- 
toration of original conditions within five days nid the 
disappearance of the cause. 

(IL) In cases in which agents = litem 
are allowed, negligence of the agent ad litem shall be 
deemed to be the party’s own negligence. 


ARTICLE 68. (I) Whoever fails within the pre- 
scribed time to file an appeal or Kang Kao and wishes 
to apply for restoration of original conditions shall 
make application in writing to the original Court. 
Whoever within the prescribed time fails to file an 
application for formal trial, application for dismissal 
or alteration of a ruling made by a Presiding Judge, 
Commissioned Judge or Requisitioned Judge, or an 
order made by a Procurator shall make such applica- 
tion to a Court having jurisdiction. 

(II) The cause for failure to comply 
with the time limit through no negligence, and the date 
of its disappearance shall be set forth in a written ap- 
plication. 

(III) Where an application for res- 
toration of original conditions is made, all necessary 
procedural acts, within the lapsed period shall be simul- 
taneously performed. 


ARTICLE 69. (I) The Court to which the applica- 
tion is made shall give a joint decision upon the 
application for restoration of original conditions and 
the supplementary procedural acts. Should the original 
Court approve the application, an appeal or Kang Kao 
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shall be forwarded by the original Court, with a written 
opinion to the higher Court fora joint decision. 

(II) The Court to which such an 
application is made may suspend the execution of the 
original decision before passing upon said application. 


ARTICLE 70. The original Procurator may grant the 
application for restoration of original conditions, in 
accordance with the provisions of the last three articles, 
where the application for reconsideration is not filed 
within the prescribed time limit. 


AG LOE RE EE 
FRA 
EME BT IR PAC LIRA AE BA HOS PI PR 
RAZAT 

RETR BURMAN ARR ec eR 
RH RETO R 


CHAPTER VIII 
SUMMONS AND ARREST OF ACCUSED 


ARTICLE 71. (I) A summons shall be issued for the 
appearance of an accused. 

(II) A summons shall specify the fol- 
lowing particulars: 

(1) The full name, sex, domicile or residence of the 
accused ; 

(2) The facts of the case; 

(3) The day, hour and place for appearance; 

(4) That an order of arrest may be given, if there 
is no appearance without good cause. 

(IIT) When the name of the accused 
is unknown, or on account of necessity or other circum- 
stances, the special distinguishing marks or charac- 
teristics whereby he may be identified must be stated. 
When the domicile or residence of the accused is un- 
known, it is not necessary to state such. 

(IV) A summons shall be signed by a 
Procurator during preliminary investigation or by a 
Presiding or Commissioned Judge during trial. 


ARTICLE 72. Where an accused who has appeared 
is personally informed of the day, hour and place when 
and where he must next appear, and that an order may 
be given for his arrest if he fails to appear, and Such 
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is made a matter of record, this shall have the same 
validity as if summons had been served. The same rule 
shall apply when the accused states in writing that he 
will appear at the appointed time. 


ARTICLE 73. Where an accused whe has been sum- 
moned is ina prison or house of detention, the officer in 
charge of such prison or house of detention shall be 
notified. 


ARTICLE 74. An accused who appears when sum- 
moned shall be examined, extraordinary circumstances 
excepted, on the scheduled time. 


ARWICLE 75. An aceused who fails to appear with- 
out good reason after having been legally summoned 
may be arrested with a warrant. 


ARTICLE 76. Where an accused is strongly suspected 
of having committed an offence, and where any one of 
the following circumstances exists, he may be arrested 
with a warrant without first being served with a sum- 
mons: 

(1) Where he has no fixed domicile or residence; 


(2) Where he has absconded or it is apprehended 
that he may abscond; 

(3) Where it is apprehended that he may destroy, 
forge or alter evidence, or conspire with a co- 
offender or witness; 

(4) Where he has committed an offence punishable 
with death or life imprisonment, or the minimum 
principal punishment is imprisonment for not less 
than five years. 


ARTICLE 77. (I) If a warrant is required for the 
arrest of an accused, such arrest must be effected with 
a warrant. 
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(II) A warrant shall specify the fol- 
lowing particulars: 
(1) The full name, sex, domicile or residence of the 
accused ; 
(2) The facts of the case; 
(3) The reason for the arrest; 
(4) The place where he is to be sent. 
(III) The provisions of sections III 
and IV of Article 71 shall also apply to warrants. 


ARTICLE 78. (I) Arrests with a warrant shall be 
made by the Judicial Police or a Judicial Police Officer. 
(IL) Several copies of a warrant may 

be issued and given to different persons for execution. 


ARTICLE 79. In making an arrest with a warrant, 
the warrant shall be shown to the accused. 


ARTICLE 80. After an arrest with a warrant has 
been made, the place, date and time where and when 
same was effected shall be noted on the warrant; in 
case no arrest can be made, the cause shall be noted. 
The warrant shall be signed by the person who made 
the arrest, and submitted to the Public Officer who or- 
dered same. 


ARTICLE 81. In case of necessity, the Judicial 
Police or a Judicial Police Officer may make arrests 
with a warrant outside their districts, or request the 
competent Judicial Police Officers to make arrests. 


ARTICLE 82. The Presiding Judge or Procurator 
may specify the matters which should be contained in 
a warrant and request the Procurator of the place 
where the accused may be found to make the arrest 
with a warrant; in case the accused is not there, such 
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Procurator may in turn entrust the matter to the Procn- 
rator of the place where the accused may be found. 


ARTICLE 83. When the accused is a military man in 
active service or civilian in military service, his arrest 
shall be effected by informing his superior officer of the 
warrant and requesting his assistance. 


ARTICLE 84. Where an accused has absconded or 
is concealing himself, a circular order may be issued for 
his arrest. 


ARTICLE 85. (I) If a circular order is required for 
the arrest of an accused, such arrest must be effected 
with a circular order. 

(IL) A circular order shall specify the 
following particulars: 

(1) The full name and sex of the accused, as well 
as any special distinguishing marks or characteris- 
ties whereby he may be identified; 

(2) The facts of the case; 

(3) The reason for the circular order; 

(4) The day, hour and place when and where the 
offence was committed, unless the same are not 
known; 

(5) The place where he is to be sent. 

(III) A circular order for the arrest 
of an accused shall be signed by a Procurator Genera! 
or Chief Procurator during preliminary investigation 
and by a President of a Court during trial. 


ARTICLE 86. The Procurators, Judicial Police 
Officers of nearby or various districts shall be informed 
of the issuance of a circular order. If necessary, the 
order may be printed in the press or otherwise published. 
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ARTICLE 87. After notice has been given of the 
issuance of a circular order, or same has been published, 
the Procurator or Judicial Police Officers may arrest 
the accused with or without a warrant. 


2 
ARTICLE 88. (I) A flagrante delictor may be ar- 
rested without a warrant by any person whomsoever. 

(I) A flagrante delictor is any person 
who is detected in the act of committing an offence, or 
immediately thereafter. 

(III) A person is considered to be a 
flagrante delictor when he commits an offence under any 
one of the following circumstances: 

(1) Where he is pursued with cries of an offender; 

(2) Where he is found in possession of a dangerous 
weapon, stolen property, or other property,”® or 
where his person or clothes, etc. show traces of 
an offence having been committed sufficient to 
warrant a suspicion that he is an offender. 


ARTICLE 89. In effecting an arrest, with or without 
a warrant, due care shall be taken of the person and 
reputation of the accused. 


ARTICLE 90. Where an accused offers resistance to 
arrest with or without a warrant or escapes, he may 
* be arrested by force (with or without a warrant) ; Pro- 
vided, however, that the force shall not exceed what is 
necessary. 


ARTICLE 91. Where an accused has been arrested 
on a warrant or circular order, he shall be sent imme- 
diately to the place designated. If such designated 
place cannot be reached within three days, the accused 


10The words ‘‘other property’’ refer to property obtained through the 
commission of an offence. 
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shall, upon his application, be sent to the nearest Court 
for examination in order to ascertain whether or not 
there is any mistake as to his identity. 


ARTICLE 92. (I) Where a person having no au- 
thority to investigate crimes arrests without a warrant a 
flagrante delictor, he shall immediately hand him over 
to a Procurator, Judicial Police Officer, or Judicial 
Police, 


(II) Where a Judicial Police Officer 
or Judicial Police arrests without a warrant or receives 
into custody a flagrante delictor, he shall immediately 
send him to a Procurator. 


(III) A person who arrests a flagrante 
delictor without a warrant as mentioned in section I 
shall be questioned as to his full name, domicile or 
residence and the reason for the arrest. 


ARTICLE 93. An accused who is arrested with or 
without a warrant shall be examined immediately and 
not later than twenty-four hours after his arrival at 
the designated place. He shall be released immediately 
after examination unless there are circumstances justify- 
ing his detention. 
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CHAPTER IX e 
EXAMINATION OF ACCUSED 


ARTICLE 94. In examining an accused, he shall be 
first asked as to his full name, age, native place, occupa- 
tion, domicile or residence in order to ascertain whether 
or not a mistake has been made as to his identity. If 
there is a mistake, he shall be immediately released. 


ARTICLE 95. (I) Upon examination, an accused 
shall be informed that it is suspected that he has com- 
mitted a crime, together with the name of the offence. 

(II) In the event the charge is altered 
after the accused has been informed of the name of the 
offence, he shall be apprised of such change. 


ARTICLE 96. Upon examination, an accused shall be 
given an opportunity to explain the charge made against 
him. If the accused has anything to say in regard to 
the charge, he shall be ordered to make a detailed state- 
ment of the matter from beginning to end. If the 
aceused states any facts in his favor, he shall be or- 
dered to explain by what means he expects to prove 
same. 


ARTICLE 97. Where there are several accused, they 
shall be examined separately, and those who have not 
been examined shall not be allowed to remain in the 
examining room; Provided, however, that in case it is 
aecessary in order to discover the truth, an accused may 
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be ordered to be confronted with another accused for 
contradiction and verification. 


ARTICLE 98. -An accused shall be frankly examined, 
but no violence, threats, inducements, fraud or other 
improper means shall be employed. 


ARTICLE 99. If an accused is deaf or dumb, an 
interpreter may be employed. He may also be examined 
by writing or ordered to make statements in writing. 


ARTICLE 100. The confession of an accused and 
other statements unfavorable to him, as well as any 
facts stated by him in his favor and the means of proof 
indicated by him shall be clearly stated in the notes. 
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CHAPTER X 
DETENTION OF ACCUSED 


ARTICLE 101. Where after examination it is dis- 
closed that an accused comes within the conditions 
mentioned in Article 76, he may, if necessary, be de- 
tained. 

ARTICLE 102. (I) A writ of detention shall be 
issued for the detention of an accused. 

(IL) A writ of detention shall specify 
the following particulars: 

(1) The full name, sex, domicile or residence of the 

accused ; 

(2) The facts of the case; 

(3) The reason for detention; 

(4) The place where he (the accused) should be de- 

tained. 
(IIT) The provisions of Article 71, 
sections III and IV shall also apply to writs of deten- 
tion. 


ARTICLE 103. (I) A writ of detention shall be 
executed by the Judicial Police sending the accused to 
the designated house of detention. The officer in charge 
of the house shall, after the admission of the accused, 
note the date and time of the admission on the writ of 
detention and sign his name thereto. 

(II) The provisions of Articles 79, 81, 
89 and 90 shall also apply to the execution of detention. 
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ARTICLE 104. (I) An accused or person who may 
act as his assistant may verbally apply to the officer 
executing the detention or the Public Office concerned 
for a copy of the writ of detention. 


(I) The request mentioned in the last 
section shall not be refused, and a copy of the writ shall 
be immediately furnished. 


ARTICLE 105. (I) To place a detained accused under 
restraint is permissible only when such is necessary to 
carry out the object of the detention and the order of 
the house of detention concerned. 


(IL) The accused may have his own 
food and daily necessities and may interview visitors, 
dispatch letters, receive books or other articles; Pro- 
vided, however, that the house of detention may censor 
same. If it is suspected that he may escape or destroy, 
forge or alter evidence or conspire with a joint offender 
or witness, they may be prohibited or seized. 

(Il) No restraint shall be placed * 
upon the body of an accused except in cases where 
violence, escape or suicide is apprehended. Any such 
restraint imposed shall be ordered by the officer in 
charge of the house of detention and referred immedi- 
ately to the Court or Procurator concerned for approval. 


ARTICLE 106. A Procurator shall diligently inspect 
the place where an accused is detained. 


ARTICLE 107. As soon as the reasons for detention 
cease to exist, the order of detention shall be rescinded 
and the accused released. 


ARTICLE 108. (I) Detention of an accused may not 
exceed two months during preliminary investigation and 
three months during trial; Provided, however, that if it 
is necessary to continue the detention, the Court may, 
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by’a ruling, prior to the expiration of the period, extend 
same. Application for a ruling for extension of the 
period during preliminary investigation shall be made 
by the Procurator to the Court concerned. 

(II) Each extension of the period of 
detention may not exceed two months. Only one exten- 
sion is allowed during preliminary investigation. If 
the maximum principal punishment is less than three 
years, an extension may be allowed three times during 
trial. 

(IIL) If upon the expiration of the 
period of detention no prosecution has been instituted 
or decision made, the writ of detention shall be deemed 
to be rescinded. 


ARTICLE 109. Where a case has been appealed, and 
the period during which the accused has been detained 
exceeds the term of imprisonment imposed by the origi- 
nal judgment, the order of detention shall be immedi- 
ately rescinded and the accused released except where 
the Procurator appeals, contrary to the interests of the 
accused. 


ARTICLE 110. An accused (under detention) or a 
person who can act as his assistant or advocate may 
at any time apply for release on bail and suspension 
of the order of detention. 


ARTICLE 111. (I) If an application for suspension 
of detention is allowed, an order shall be issued re- 
quiring a written bond and a satisfactory cash security. 

(II) The bond shall be signed only by 
a reliable person or shop residing in, or situated within 
the jurisdiction of the Court. Such bond shall specity 
the amount of the cash security and that payment will 
be made in accordance with law. — 
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(III) If an applicant is willing to 
supply the required cash security or a third party is 
permitted to supply same, a bond may not be necessary. 

(IV) Valuable securities may be sub- 
stituted for the cash security. 

(V) Upon granting an application for 
suspension of detention the residence of the accused 
may be restricted. 


ARTICLE 112. Where the offence is only punishable 
with a fine, the amount of the cash security may not 
exceed the maximum amount of the fine. 


ARTICLE 113. Upon granting an application for 
suspension of detention, the accused shall be released 
upon the receipt of the bond or cash security. 


ARTICLE 114. The application of an accused under 
detention, who has supplied a bond, for suspension. of 
detention, shall not be refused under any one of the 
following circumstances: 


(1) Where the maximum principal punishment for 
the offence committed is only imprisonment for a 
period of less than six months, detention or fine; 


(2) Where the accused has been pregnant for seven 
months or more, or has given birth within less 
than one month; 


(3) Where the accused is sick and it is apprehended 
that if he is detained, the disease cannot be cured. 


ARTICLE 115. (I) An accused under detention may 
be released without an order for bail and committed to 
the custody of a person who can act as his assistant 
or some other satisfactory person residing within the 
jarisdiction of the Court. 
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(IL) A person who is in charge of 
the accused shall sign a bond obligating himself to 
produce him at any time when summoned so to do. 


ARTICLE 116. An accused under detention may be 
released without an order for bail upon placing a restric 
tion on his residence. 


ARTICLE 117. An accused who has been released 
from detention may be detained again under any one 
of the following circumstances : 

(1) Where he has failed to appear without satisfac- 

tory reason upon being properly summoned; 

(2) Where he has violated the restrictions placed 

upon his residence; 

(3) Where the circumstances specified in Article 76 

have newly arisen. 


ARTICLE 118. Where an accused who has been 
released on bail escapes or conceals himself, the Court 
may, after ordering the guarantor to pay the required 
cash security, forfeit same. If the cash security is 
not paid, compulsory execution may be enforced, and 
if the cash security has already been supplied, same 
may be forfeited. 


ARTICLE 119. (I) Where the detention of an accused 
is rescinded or where he is again detained or where 
detention is cancelled by a decision, the obligation to 
furnish bail is terminated. 

(II) Where the third party who 
furnished the cash security or signed a bond as 
guarantor reports to the Court, Procurator or Judicial 
Police Officer concerned, the circumstances of an attempt 
by an accused to escape in time to allow steps to be 
taken to frustrate such attempt, and applies for per- 
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mission to withdraw the bail, such permission may be 
granted. 

(III) When the obligation for furnish- 
ing bail no longer exists, or the bail is withdrawn, the 
bond shall be cancelled or the cash security ir has 
not been forfeited shall be returned. 

(IV) The provisions of the last three 
sections shall also be applicable to persons to whom an 
accused is committed. 


ARTICLE 120. After an accused is examined, except 
when he has escaped and is present, because he has 
been arrested with or without a warrant, he may not 
be detained, but required to furnish bail or be com- 
mitted to the custody of another, notwithstanding that 
the circumstances mentioned in Article 101 are present. 


ARTICLE 121. (I) The cancellation of detention 
specified in Article 107, the suspension of detention 
specified in Articles 110, 115 and 116, the second deten- 
tion specified in Article 117, the forfeiture of cash 
security specified in Article 118, the withdrawal of bail 
specified in section IT of Article 119 and the order for 
furnishing bail or committing to eustody of another 
specified in the last article, shall be made by a Court 
in the form of a ruling or by a Procurator in the form 
of an order. 

(II) Rulings relating to matters 
specified in the last section shall be made by the Court 
of first trial during the period allowed for the first 
appeal (i. e., second trial), or while the appeal is pend- 
ing and when the record and exhibits still remain with 
said Court (of first trial). During the period allowed 
for the second appeal (i. e., third trial) or while the 
appeal is pending, such rulings shall be made by the 
Court of second trial. 
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CHAPTER XI 
SEARCH AND ATTACHMENT 


ARTICLE 122. (I) The person, property, dwelling 
house or other premises of an accused may, if neces- 
sary, be searched. 

(II) The person, property, dwelling 
house or other premises of a third party may be searched 
only when there is good reason to believe that the ac- 
cused or any property subject to attachment is there. 


ARTICLE 123. The search of the person of a female 
shall be executed by a woman except where such is 
impossible. 


ARTICLE 124. Searches shall be kept secret and 
attention shall be paid to the reputation of the person 
searched. 


ARTICLE 125. Where no property subject to attach- 
ment is found, a certificate to that effect shall be given 
to the person searched. 


ARTICLE 126. Where any documents or other things 
held or kept by a public office or public officer are to 
be attached, a request shall be made for their surrender; 
Provided, however, that in case of necessity, a search 
may be made. 


ARTICLE 127. Places kept secret for military pur- 
poses shall not be searched without the permission of 
the officer in charge. 
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ARTICLE 128. (I) Searches shall be effected by 
means of a search warrant. 
(II) A search warrant shall specify 
the following particulars: 
(1) The accused to be searched or the property to be 
attached; 7 
(2) The place, person, or property to be searched. 
(III) The search warrant shall be 
signed by a Procurator during preliminary investiga- 
tion and by a Presiding or Commissioned Judge during 


trial. 

+ (IV) A search unless it is personally 
made by a Procurator or Judge shall be effected by the 
Judicial Police or a Judicial Police Officer. 


ARTICLE 129. A Procurator or Judge may, without 
a search warrant, personally conduct a search.” 


ARTICLE 130. An accused arrested with or without 
a warrant or detained by the Judicial Police or Judicial 
Police Officer may be searched without a search warrant. 


ARTICLE 131. The Judicial Police or a Judicial 
Police Officer may search any dwelling house or other 
premises without a search warrant under any one of 
the following circumstances: 


(1) For the purpose of arresting an accused with or 
without a warrant, or detaining him; 


(2) For the purpose of pursuing a flagrante delictor, 
or arresting without a warrant a person who has 
escaped from lawful custody; 


114 search warrants issued by the Chinese Courts in the Settlement 
must, by virtue of the Court Agreement, be signed by a Judge. 

1£Proourators in the Settlement are required by the Court Agreement 
to hold their investigations ‘‘ publicly’? and counsel for the acoused shall 
have the right to be present and heard. Proourators in the Settlement, 
therefore, cannot personally conduct searches. 
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(3) Where sufficient facts exist to show that someone 
inside (the premises) is committing a crime, and 
the circumstances are urgent.”* 


ARTICLE 132. When a search is resisted, foree may 
be used; Provided, however, that it does not exceed 
what is necessary. 


ARTICLE 133, (I) Anything which can be used as 

evidence, or is subject to confiscation may be attached. 

(II) The owner, possessor or custo- 

dian of property subject to attachment may be ordered 
to surrender or deliver it. 


ARTICLE 134. (I) No document or other property 
placed in the possession or custody of a public office, 
public officer or former public officer for safekeeping, 
and which, by virtue of official functions should be kept 
confidential, shall be attached, except with the permis- 
sion of the competent supervisory public office or the 
public officer in charge. 

(II) The permission referred to in the 
last section shall not be withheld unless the granting 
thereof would prove detrimental to the interests of the 
State. 


ARTICLE 135. (I) Mail matter or telegrams which 
are in the possession or custody of a Post Office, 
Telegraph Office, or their officials may be subject to 
attachment under any one of the following cireum- 
stances: 

(1) Where there is sufficient reason to show that they 

are connected with the case; 


48This section is similar to Article 148 of the old Code of Criminal 
Procedure. Sce Opinion of Municipal Advocate addressed to the Com- 
missioner of Police and dated November 26, 1934, entitled ‘‘In re Alleged 
Mega’ Search of No. $1 Jehol Road.’” 
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(2) Where they are sent by or directed to an accused; 
Provided, however, that mail matter or telegrams 
exchanged between an accused and his advocate 
may not be seized unless such mail matter or 
telegrams are considered evidence of a crime, or 
it is apprehended that the addressee or addressor 
may destroy, forge or alter evidence or form a 
conspiracy with a co-offender or witness or the 
accused has absconded. 

(IL) When attachment as specified in 
the last section is made, the addressee or addressor of 
the mail matter or telegrams shall be notified of same; 
Provided, however, that such is not detrimental to pro- 
cedure. 


ARTICLE 136. (I) Attachments shall be executed by 
the Judicial Police or a Judicial Police Officer except 
when same are personally conducted by a Procurator or 
Judge. 

(Il) When the Judicial Police or a 
Judicial Police Officer is ordered to execute an attach- 
ment, the facts shall be specified in the search warrant 
handed to him. 


ARTICLE 137. Property involved in a case discovered 
by the Judicial Police or Judicial Police Officer during 
the execution of a search or attachment may also be 
attached, although not mentioned in the search warrant. 


ARTICLE 138. If the owner, possessor or custodian 
of property which should be attached refuses to produce 
or deliver same, or resists the attachment without rea- 
sonable cause, such attachment may be forcibly made. 


ARTICLE 139. (I) A receipt enumerating in detail 
the property attached shall be given to the owner, 
possessor or custodian. 
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(Il) The property attached shall be 
sealed or otherwise marked. The Public Office or Officer 
executing the attachment shall place his chop thereon. 


ARTICLE 140. (I) Suitable measures shall be taken 
to protect attached property against loss or damage. 
(II) Persons may be ordered to guard 
attached property which is not convenient to transport 
or keep, or the owner or other suitable person may be 
ordered to keep same. 
(II) Attached property which is 
dangerous may be destroyed. 


ARTICLE 141. Where it is apprehended that attached 
property which may be confiscated will be lost or 
damaged, or it is inconvenient to keep same, it may be 
sold at auction and the proceeds preserved. 


ARTICLE 142. (I) Where it appears to be unneces- 
sary to detain attached property until the conclusion of 
the case, it shall be returned by a ruling of the Court 
or an order of the Procurator. If a third party does 
not claim stolen property, it shall be returned to the 
injured party. 

(II) Seized property may, upon ap- 
plication of the owner, possessor, or custodian, be 
returned temporarily upon an undertaking being given 
to keep same. 


ARTICLE 143. The provisions of the last four 
articles shall also apply to property willingly produced 
or delivered by the owner, possessor or custodian and 
accepted by the Court. 


ARTICLE 144. Locks and seals may be broken or 
other necessary measures taken in order to execute a 
search and attachment. 
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ARTICLE 145. In executing a search or attachment, 
the Judicial Police or a Judicial Police Officer shall show 
the warrant to the persons present as specified in 
Article 148, 


ARTICLE 146. (I) No occupied or guarded dwelling 
house or other premises may be searched or property 
attached at night; Provided, however, that this provi- 
sion shall not apply when the permission of the occu- 
pant, watchman or their representative is obtained or 
the circumstances are urgent. 


(II) If a search or attachment is exe- 
euted at night, the facts shall be stated in the record. 

(Il) A search or attachment com- 
menced during the day may be continued at night. 

(IV) The term ‘night’? means the 
time between sunset and sunrise. 


ARTICLE 147. The following premises may be en- 
tered at night for the purpose of search or attachment: 


(1) Places inhabited or occupied by persons condi- 
tionally released; 


(2) Hotels, restaurants or premises open to the public 
at night during the period they are open to public 
service ; 


(3) Places usually supplied for gambling or commit- 
ting offences against public morality. 


ARTICLE 148.. When a search or attachment is 
executed in an occupied or guarded dwelling house or 
other premises, the occupant, watchman or their repre- 
sentatives, or in their absence, the neighbors or officer 
of any near-by, self-governing body shall be ordered 
to be present. 
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ARTICLE 149. If a search or attachment is to be 
executed in a public office, military camp, man-of-war 
or a secret military place, the officer in charge or his 
representative shall be notified to be present. 


ARTICLE 150. (I) The parties and advocates con- 
cerned may be present at a search or attachment; 
Provided, however, that this provision shall not apply 
where an accused is in confinement or it is considered 
that his presence would be detrimental to the search or 
attachment. 

(II) If necessary, an accused may be 
ordered to be present when the search or attachment is 
executed. 

(II) The time, date and place when 
and where search or attachment is to be made should be 
communicated to the persons who may be present as 
specified in the last two sections; Provided, however, 
that this provision shall not apply when the cireum- 
stances are urgent. 


ARTICLE 151. If a search or attachment is tem- 
porarily suspended, the place shall be locked and a 
person ordered to guard same if necessary. 


ARTICLE 152. If during the execution of a search, 
or attachment, attachable property connected with an- 
other case is discovered, same may be attached and 
delivered to the respective Courts or Procurators having 
jurisdiction. 

ARTICLE 153. The Presiding Judge or Procurator 
may request the Judge or Procurator at the place where 
a search or attachment is to be made to execute same; 
if the search or attachment is to be executed at another 
place, the Judge or Procurator above mentioned may 
in turn forward such request to the Judge or Procurator 
concerned. 
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CHAPTER XII 
INSPECTIONS 


ARTICLE 154. The Court or Procurator in order to 
investigate evidence or the circumstances of a crime 
may make inspections. 


ARTICLE 155. Inspections may include the following 
measures: 


(1) Examining the situs of the crime and other places 
connected therewith; 


(2) Examining and searching the person; 
(3) Examining the corpse; 
(4) Holding an autopsy on the corpse; 


(5) Examining and searching for property involved 
in the case; 


(6) Performing other necessary measures. 


ARTICLE 156. When an inspection is made, wit- 
nesses and experts may be ordered to be present. 


ARTICLE 157. (I) Examination and search of the 
person of one other than the accused shall not be made 
unless there are adequate reasons which make it neces- 
sary in order to (properly) investigate the circumstances 
of the offence. 


(II) A medical doctor or a woman shall 
be ordered to examine or search the person of a female. 
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ARTICLE 158. (I) The identity of a corpse shall be 
thoroughly investigated before it is examined or an 
autopsy performed. 

(II) A corpse shall be examined by 
a medical doctor or investigating official. 

(III) A medical doctor shall be or- 
dered to perform the autopsy. 


ARTICLE 159. (I) It shall be permissible to retain 
possession of a corpse or any part thereof, or to open 
coffins or graves for the purpose of examination or 
autopsy. 

(Il) The spouse, relatives residing in 
the same house or nearest relatives of the deceased shall 
be notified to attend the examination, autopsy or open- 
ing of the coffin or grave. 


ARTICLE 160. Ifa person dies from unnatural causes 
or is suspected of having died from unnatural causes, 
the Procurator having jurisdiction should immediately 
examine (the corpse). If there appears to be suspicion 
that a crime has been committed, the Procurator shall 
continue to make all necessary inspections. 


ARTICLE 161. The provisions of Article 127, Articles 
146 to 151 and Article 153 of this Code shall also apply 
to inspections. 
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CHAPTER XII 
WITNESSES 


ARTICLE 162. (1) A witness shall be summoned by 

summons, 

(II) A summons shall specify the fol- 
lowing particulars: 

(1) The full name, sex, domicile or residence of the 
witness ; 

(2) The facts of the case; 

(3) The date, hour and place; 

(4) That he may be given a pecuniary penalty or 
arrested with a warrant if he fails to appear 
without good reason; 

(5) A witness may ask for daily expenses and travel- 
ing fees. 

(II) A summons shall be signed 
during preliminary investigation by the Procurator, and 
during trial by the Presiding Judge or Commissioned 
Judge. 

(IV) A summons, except in cases of 
emergency, shall be served at least twenty-four hours 
before the date set for appearance. 


ARTICLE 163. The provisions of Articles 72 and 73 
shall also apply to the summoning of witnesses. 


ARTICLE 164. If a witness is unable to appear, or 
there are other important circumstances, he may be 
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examined where he is found, or in the Court of the 
district where he resides. 


ARTICLE 165. (I) A witness who fails to appear 
without proper reason after having been legally sum- 
moned, may be given a pecuniary penalty of not more 
than $50, and/or arrested with a warrant. The same 
rule applies if he fails to appear when summoned again. 

(II) The measures regarding pecu- 
niary penalty specified in the last section shall be ruled 
upon by the Court. If the witness is summoned by a 
Procurator, the Court to which the Procurator is at- 
tached shall be requested to give a ruling. 

(III) A Kang Kao may be taken from 
the rulings specified in the last section. 

(IV) The provisions of Articles 77 to 
83, and 89 to 91 shall also apply to the arrest of wit- 
nesses. 


ARTICLE 166. (I) A witness who is, or has been, a 
Public Officer may refuse to be examined upon matters 
which by virtue of his official duties should be kept 
secret, unless the permission of the competent public 
office or officer is obtained. 

(IL) The permission specified in the 
last section may not be withheld unless such testimony 
would be detrimental to the interests of the State. 


ARTICLE 167. (I) A witness may refuse to testify 

under any one of the following circumstances: 

(1) Where the witness is or has been the spouse, 
blood relative within the fifth degree, matri- 
monial relative within the third degree, head of 
the family or a member of the family of the 
accused or private complainant; 
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(2) Where the witness has entered into a contract of 
betrothal with the accused or private complainant; 


(3) Where the witness is or has been the statutory 
agent of the accused or private complainant, or 
where the accused or private complainant is or 
has been his (the witness’) statutory agent. 


(II) A person who is related to one 
or several accused or private complainants as mentioned 
in the last section shall not refuse to testify upon 
matters which epneern only the other joint accused or 
private complainants. 


ARTICLE 168. A witness may refuse to testify when 
his testimony may subject him or others, as specified 
in section I of the last article to criminal prosecution 
or punishment. 


ARTICLE 169. A witness who is or has been a medical 
doctor, pharmacist, drug merchant, obstetrician, or- 
dained minister or priest, lawyer, advocate, notary 
public, chartered accountant or one who is or has been 
an assistant of any of the foregoing persons, and who 
by virtue of his occupation has acquired confidential 
information, may refuse to give evidence unless the 
permission of the person concerned is obtained. 


ARTICLE 170. (I) A witness who refuses to testify 
shall clearly state the reasons for such refusal; Pro- 
vided, however, that if the circumstances specified in 
Article 168 exist, the witness may be ordered to sign a 
bond to tell the truth in lieu of stating reasons. 

(Il) Application for permission not 
to give testimony shall be passed upon by a Procurator 
during preliminary investigation and by a Presiding 
or Commissioned Judge during trial. 
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ARTICLE 171. (I) Where there are several wit- 
nesses, they shall be examined separately. Those who 
have not been examined shall not be present. 

(Il) If it is necessary in order to 
discover the truth, witnesses may be ordered, for the 
purpose of contradiction or verification, to confront each 
other, or the accused. 


ARTICLE 172. (I) In examining a witness, the cor- 
rectness of his identity must be first investigated and 
whether or not he is related to the accused or private 
complainant as specified in section I of Article 167. 

(II) When it appears that the witness 
is related to the accused or private complainant as speci- 
fied in section I of Article 167, he shall be informed 
that he has the right to refuse to testify. 


ARTICLE 173. (I) A witness shall be ordered to sign 
a bond to tell the truth; Provided, however, that if any 
one of the following circumstances exists, he shall not 
be so ordered: 


(1) A person under the age of 16; 


(2) A person who on account of mental disability is 
incapable of understanding the meaning and effect 
of a bond to tell the truth; 


(3) A person who is connected with or is suspected 
of being involved in the case as a co-offender, of 
concealing an offender, destroying or falsifying 
evidence, or of receiving stolen property; 


(4) A person who comes within the circumstances 
specified in section I of Article 167 or Article 168 
and who does not refuse to testify; 


(5) A person who is an employee of or lives with the 
accused or private complainant; 
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(II) A witness examined during a 
preliminary investigation shall not be ordered to sign 
a bond to tell the truth. 


ARTICLE 174. (I) Before a witness signs a bond to 
tell the truth, he shall be informed of the obligation 
which it imposes and the punishment for, testifying 
falsely. 

(I) If a witness is not required to 
sign a bond to tell the truth, he shall be informed that 
he must tell the truth without concealment, qualification, 
addition or modification. 


ARTICLE 175. The bond to tell the truth required 
vf a witness shall be signed before the examination; 
Provided, however, that it may be signed after the 
examination if doubt exists as to whether or not same 
is required. 

ARTICLE 176. (I) The bond to tell the truth shall 
state that the evidence to be given is based on actual 
facts, without concealment, qualification, addition or 
modification. Where a bond to tell the truth is signed 
after the examination, it shall state that the testimony 
given was based on actual facts and that there was no 
concealment, qualification, addition or modification. 

(II) The bond to tell the truth shall 
be read aloud by the Clerk, and when necessary, its 
meaning shall be explained. 

(III) The witness shall be ordered to 
place his signature, cross, chop or finger print on the 
bond to tell the truth. 


ARTICLE 177. (I) When a witness is being ques- 
tioned, he shall be ordered to relate the facts of the 
matter concerning which he is being examined in suc- 
cessive order, from beginning to end. 
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(II) After a witness has made his 
statement, appropriate questions may be put to him for 
the purpose of clarification or determining its (the 
statement’s) truth or falsity. 


ARTICLE 178. Except in case of necessity, no ques- 

tions may be asked with regard to the following matters: 
(1) Anything which is irrelevant to the case; 

(2) Anything which is likely to prove detrimental 

to the reputation, credit or property of the wit- 

ness, or of a person who bears to him any of 


the relationships set forth in section I of Article 
167. 


ARTICLE 179. The pravisions of Articles 74, 98 and 
99 shall also apply to the examination of witnesses. 


ARTICLE 180. (I) If a witness refuses, without good 
reason, to sign a bond to tell the truth or give evidence, 
he may be given a pecuniary penalty of not more than 
fifty ($50) dollars. The same rule shall apply to a 
witness who is required to sign a bond to tell the truth 
by the provisory clause of section I of Article 170, but 
who makes a false statement. 

(II) The provisions of sections II and 


Ii of Article 165 shall also apply to the measures 
specified in the last section. 


ARTICLE 181. (I) A witness may request daily 
expenses and traveling fees to which he is legally 
entitled, unless he was arrested with a warrant or 
refused to sign a bond to tell the truth or give evidence 
without good reason. 


(II) The request referred to in the 
last section shall be made to a Court within ten days 
after the completion of the examination; Provided, 
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however, that a request for payment of traveling fees 
may be made beforehand. 


ARTICLE 182. (I) The Presiding Judge or Procu- 
rator may request the Judge or Procurator of the 
place where the witness is found to examine him; if the 
witness cannot be found at such place, the Judge or 
Procurator first requested may in turn request the Judge 
or Procurator of the place where he is found. 

(II) A Requisitioned Judge or Req- 
uisitioned Procurator who examines a witness shall 
exercise the same prerogatives as the Presiding Judge 
or Procurator of the Court in which the case is pending. 


ARTICLE 183. A witness who has been legally ex- 
amined during preliminary investigation or trial and 
whose statement is clear and definite, and who is not 
needed for further examination shall not be again sum- 
moned for examination; Provided, however, that this 
provision shall not apply to witnesses who were not 
ordered to sign a bond to tell the truth as provided in 
section IL of Article 173. 
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CHAPTER XIV 
EXPERTS AND INTERPRETERS 


ARTICLE 184. Unless otherwise provided in this 
chapter, experts are subject to the provisions of the last 
chapter relating to the examination of witnesses. 


ARTICLE 185. The Presiding Judge, Commissioned 
Judge or Procurator may select one or more experts 
with the following qualifications: 

(1) A person possessing special knowledge and ex- 
perience concerning the matter upon which expert 
examination is required; 

(2) A person authorized by a public office to perform 
expert duties. 


ARTICLE 186. Experts shall not be arrested with a 
warrant. 


ARTICLE 187. (I) A party may, upon the same 
grounds as might be asserted for the withdrawal of a 
Judge, object to an expert; Provided, however, that the 
fact that he has already been a witness or an expert in 
that particular case may not constitute a ground for 
objection. 

(Il) A party may not object to an 
expert after he has testified or made a report regarding 
any matter upon which expert examination is required, 
unless the reasons for such arise after the giving of 
the testiniony or the party concerned was not aware of 
same prior thereto. 
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ARTICLE 188. (I) Where an objection to an expert 
is raised, the grounds for such objection and the facts 
referred to in the provisory clause of section II of the 
last article shall be clearly set forth. 

(II) The granting or dismissal of 
objections to experts shall be ordered by a Procurator 
during preliminary investigation or by a ruling given 
by the Presiding or Commissioned Judge during trial. 


ARTICLE 189. An expert,shall sign a bond to tell the 
truth before giving an opinion. Such bond to tell the 
truth shall state that he will give an impartial and 
honest opinion. 


ARTICLE 190. (I) Whenever necessary, the Presid- 
ing or Commissioned Judge or Procurator may permit 
an expert to make his expert examination outside of the 
Court. 


(II) An article concerning which an 
expert examination is required may be given to an expert 
under the circumstances specified in the last section. 

(Il) Where it is necessary to have 
the examination of an expert upon the mental or physical 
condition of an accused, such accused may be ordered, 
within a prescribed period, to be sent to a hospital or 
other proper establishment. 


ARTICLE 191. (I) An expert may, if it is necessary 
in order to make an expert examination, with the ap- 
proval of the Presiding or Commissioned Judge or 
Procurator, examine the body, hold an autopsy or 
destroy certain objects. 


(IL) The provisions of section I of 
Article 158 and Article 159 shall also apply to the cir- 
cumstances specified in the last section. 
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ARTICLE 192. (I) An expert may, if it is necessary, 
in order to give an expert opinion, with the approval 
of the Presiding or Commissioned Judge or Procurator, 
examine the record and exhibits. He may also request 
that they be collected or produced. 

(II) .An expert may apply to examine 
the accused, private complainant or witness and also 
for permission to be present and directly question them. 

e 


ARTICLE 193. (I) An expert shall be required to 
make a report of his findings and results, either ver- 
bally or in writing. 

(Il) Where there are several experts, 
they may be ordered to make a joint report, but if their 
opinions differ, they may be required to file separate 
reports. 

(III) When an expert’s report is sub- 
mitted in writing, he may, if necessary, be asked to make 
an oral explanation. 


ARTICLE 194. Where an examination conducted by 
one or more experts remains incomplete, the number 
of experts may be increased, or another expert may 
be ordered to continue the examination or commence 
same anew. 


ARTICLE 195. (I) A Court or Procurator may re- 
quest hospitals, schools or other appropriate institutions 
to make expert examinations or to review the opinion 
of other experts. 

(II) The provisions of Articles 190 
to 193 shall also apply to the cireumstances specified 
in the last section. When a report or explanation should 
be made orally, it shall be made by the person who 
actually made the examination for the institution or the 
person who reviewed the opinion of other experts. 
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ARTICLE 196. In addition to daily expenses and 
traveling fees allowed by law, an expert may request 
the Court for appropriate compensation and the repay- 
ment of expenses incurred by the making of an expert 
examination. 


ARTICLE 197. The provisions relating to witnesses 
shall also apply to the examination of persons who by 
virtue of special knowledge are acquainted with past 
facts. 


ARTICLE 198. The provisions of this chapter shall 
also apply to interpreters. 
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CHAPTER XV 
DECISIONS 


ARTICLE 199. Decisions shall be given in the form 
of rulings unless this Code provides that they shall be 
given in the form of judgments.” 


ARTICLE 200. Judgments shall be based on the 
verbal arguments of the parties unless there is a special 
provision to the contrary. 


ARTICLE 201. (I) Where a ruling is given upon an 
application made in open court, it shall be based on the 
verbal statements of the parties connected with the case. 

(II) Whenever necessary, the Court 
may, before the rendition of a ruling, investigate the 
facts. . 


ARTICLE 202. Judgments shall set forth the reasons 
upon which they are based. The same rule shall apply 
to rulings against which a Kang Kao is allowed, and 
to rulings dismissing applications. 


ARTICLE 203. (I) Judgments shall be pronounced** 
unless they are given without oral argument. 
(II) Rulings which should be given 
in open court shall be pronounced. 


188¢e Footnotes numbered 5, 6 and 7 where decisions, rulings and judg- 
ments are . 

16We translate the characters M5 as pronounce. They really mean 
to pronounce in open Court in the presence of the parties concerned. 
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ARTICLE 204. (I) A judgment shall be pronounced 
by reading aloud the syllabus, explaining its meaning 
and stating the salient points of the reasons. 

(II) A ruling shall be pronounced by 
explaining its meaning, and if reasons are attached, 
they shall also be stated. 


ARTICLE 205. (I) Where a written decision is re- 
quired, the Judge who prepared same shall, within three 
days after its pronouncement, give the original thereof 
to the Clerk. 

(It) The Clerk shall endorse on the 
original written decision the date when same was 
received and sign his name thereto, 


ARTICLE 206. (I) A true copy of the written deci- 
sion, except when otherwise provided by special provi- 
sions, shall be served on the parties concerned or other 
persons affected thereby. 

(II) The service specified in the last 
section shall be made not later than seven (7) days 
from the time the original copy is received. 
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PART II 
THE FIRST TRIAL 


CHAPTER I 
PUBLIC PROSECUTION 


SECTION 1 
Previmiary INvesticaTIon 


ARTICLE 207. A Procurator shall, when complaint. 
is made or information is laid (before him) or upon 
voluntary surrender, or when he otherwise knows that 
there is suspicion of an offence having been committed, 
immediately commence preliminary investigation as tor ~ 
the offender and the evidence. 


ARTICLE 208. (I) The following officials shall act 
as Judicial Police Officers within their respective dis- 
tricts and are authorized to assist Procurators in making 
preliminary investigation of crimes: 

(1) District Magistrates and Mayors; 

(2) Heads of Police Departments, Commissioners of 

Police or Public Safety Bureaux; 
(3) Commissioned Officers’ of the gendarmerie, 


Commissioned 
of a better term. They really mean high officials who are generally but 
not always Commissioned Officers. They would ordinarily incluze officers 
in charge of the local gendarmerie whether commissioned or otherwise. 
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(II) The Judicial Police Officers men- 
tioned in the last section shall send the result of their 
preliminary investigation to the Procurator concerned. 
When it is considered necessary to place persons 
suspected of crime under detention who were arrested 
with or without a warrant, they shall be sent to a com- 
petent Procurator within twenty-four (24). hours (after 
arrest); Provided, however, that if the Procurator so 
orders, they shall be sent immediately (to him). 


ARTICLE 209. (I) The following officials are con= 
sidered to be Judicial Police Officers and are required 
to obey the instructions of Procurators in making pre- 
liminary investigation of crimes: 

(1) Commissioned Police Officers; 

(2) Gendarmerie Officers and military men; 

(3) Persons authorized to exercise in special matters 

the prerogatives of Judicial Police Officers. y 
(II) When Judicial Police Officers 
specified in the last section suspect that a crime has 
been committed, they shall report same to the competent 
Procurator or Judicial Police Officers referred to in the 
last article; Provided, however, that they may, prior to - 
receiving instructions, investigate into the cireumstances 
of the crime committed by the offender and the neces- 
sary evidence. 


ARTICLE 210. (I) The following officials are con- 
sidered to be Judicial Police and shall obey the orders 
of Procurators and Judicial Police Officers in making 
preliminary investigation of crimes: 


(1) Police constables; 
(2) Gendarmerie; 


(3) Persons authorized to exercise in special matters 
the prerogatives of the Judicial Police. 
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(IL) When the Judicial Police suspect 
that a crime has been committed, they sha]l report same 
to the competent Procurator or Judicial Police Officers; 
Provided, however, that they may, prior to receiving 
orders, investigate into the circumstances of the crime 
committed by the offender and collect the evidence. 


ARTICLE 211. The party injured by the commission 
of an offence may file a complaint. 


ARTICLE 212. (I) The statutory agent, or the spouse 
of the injured party may file an independent complaint. 
(II) If the injured party is dead, the 
complaint may be made by the spouse, lineal blood 
relative, collateral blood relative within the third degree, 
matrimonial relative within the second degree, head 
of the family or member thereof; Provided, however, 
that such action is not contrary to the clearly expressed 
opinion of the injured party. 

ARTICLE 213. (I) No complaint may be filed for the 
offence against morality specified in Article 230 of the 
Criminal Code, except by the following persons: 

(1) The lineal ascendants by blood of the parties ; 

(2) The spouse or his or her lineal ascendants by 

blood. 


(II) No complaint may be filed for 
the offence against the institutions of marriage and the 
family specified in Article 239 of the Criminal Code, 
except by a spouse. 

(III) No complaint may be filed for 
the offence against the institutions of marriage and 
the family specified in section II of Article 240 of the 
Criminal Code, except by a spouse. 

(ITV) A complaint may also be filed 
for an offence against personal liberty specified in 
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Article 298 of the Criminal Code by the abducted 
persons, lineal blood relatives, collateral blood relatives 
within the third degree, matrimonial relatives within 
the second degree, the head of the family, or members 
thereof. 


(V) A complaint may be filed for libel 
under Article 312 of the Criminal Code by the deceased 
person’s spouse, lineal blood relatives, collateral blood 
relatives within the third degree, or matrimonial rela- 
tives within the second degree or head of the family 
or members thereof. 


ARTICLE 214. Where the statutory agent of the 
- injured party or the spouse or blood relative within 
the fourth degree, or matrimonial relative within the 
third degree, or head of the family or member thereof 
of the statutory agent is the accused, the lineal blood 
relative, the collateral blood relative within the third 
degree, matrimonial relative within the second degree 
or head of the family or member thereof of the injured 
party may independently file a complaint. 


ARTICLE 215. If the case is one which may be in- 
stituted only upon complaint of the injured party and 
there is no person to make such complaint, the competent 
Procurator may, upon the application of any person 
concerned, appoint a person to act in lieu of the com- 
plainant. 

ARTICLE 216. (I) If the case is one which may be 
instituted only upon complaint by the injured party, 
the complaint shall be filed within six months from the 
day upon which the persons entitled to complain (first) 
knew who the offender was. 


(II) If one of several persons entitled 
to file a complaint delays beyond the period preseribed 
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by law, such delay shall not affect the (right of) others 
(to file a complaint). 


ARTICLE 217. (I) Cases which may be instituted 
only on complaint of the injured party, may be with- 
drawn at any time before the conclusion of the argument 
at the first trial; Provided, however, that if the prin- 
cipal punishment (for the offence) is seven (7) years 
and upwards, the complaint cannot be withdrawn. 

(II) A complainant who withdraws a 
complaint shall not file it again. 


ARTICLE 218. The filing or withdrawal of a com- 
plaint against one of several joint defendants, in cases 
which may be instituted only on complaint of the injured 
party, has the same effect as a filing or withdrawal of 
the complaint against all such joint accused; Provided, 
however, that if the offence is one under Article 239 
of the Criminal Code, the withdrawal of the complaint 
against the spouse shall not be considered to be a with- 
drawal of the complaint against the other adulterer or 
adulteress. : 


ARTICLE 219. Whoever knows that there is suspicion 
of an offence having been committed may give informa- 
tion (to the competent authorities). 


ARTICLE 220. A Public Official who during the dis- 
charge of his official duties knows that there is suspicion 
of an offence having been committed, shall give informa- 
tion (to the competent authorities). 


ARTICLE 221. (I) A complaint or information shall 
be made either in writing or verbally to a Procurator 
or Judicial Police Officer. If it (the complaint o1 
information) is made verbally, notes shall be taken. 
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(II) The provisions of sections II to 
IV of Article 41, and Article 43 shall also apply to the 
notes specified in the last section. 


ARTICLE 222. (I) Where a complaint is made by a 
foreign government in cases the prosecution of which 
may be instituted only upon request, as provided in 
Articles 116 and 118 of the Criminal Code, such request 
shall be transmitted by the Minister for Foreign Affairs 
to the highest official in charge of judicial administra- 
tion, who shall communicate same to the competent 
Procurator by an order. 

(11) The provisions of Articles 217 
and 218 shall also apply to a complaint made upon re- 
quest by a foreign government. 


ARTICLE 223. The provisions of Article 221 shall 
also apply to voluntary surrender to a Procurator or 
Judicial Police Officer. 


ARTICLE 224. Preliminary investigations shall not 
be public. 


ARTICLE 225. An accused may be examined where 
he is found if he is unable to be present (at the pre- 
liminary investigation) or if other necessary circum- 
stances exist. 


ARTICLE 226. A Procurator may request any com- 
petent public office for necessary reports in connection 
with preliminary investigations. 


ARTICLE 227. (I) If an accused is present when 
witnesses or experts are examined, he may personally 
ask questions. If the questions are improper, the’ Procu- 
rator may prohibit same. : 
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(II) If it is foreseen that certain wit- 
nesses or experts cannot be examined at the trial, the 
accused shall be ordered to be present (when they are 
examined). 

(III) This rule, however, shall not 
apply when such witnesses or experts cannot testify 
freely in the presence of the accused. 


ARTICLE 228. If an emergency arises during a pre- 
liminary investigation, the Procurator may order the 
persons present or near by to render assistance. If 
necessary, the Procurator may also request near-by 
military commanders to send troops to his assistance. 


ARTICLE 229. If a Procurator knows that there is 
suspicion of a crime having been committed, but the 
ease is not within his jurisdiction, or after having com- 
menced preliminary investigation finds that the case is 
not within his jurisdiction, he shall immediately notify 
or send (the case) to the competent Procurator; Pro- 
vided, however, that in cases of emergency, he shall take 
necessary measures. 


ARTICLE 230. (I) If the evidence obtained by the 
Procurator during preliminary investigation is sufficient 
to show that the accused is suspected of having com- 
mitted an offence, a public prosecution shall be instituted. 

(II) A public prosecution shall be 
instituted even if the whereabouts of the accused is 
unknown. 


ARTICLE 231. If any one of the following circum- 
stances exists, a ruling not to prosecute shall be made :* 


18We translate the characters AIM L MA a ruling not to prosecute 
for want of a better term. After a Proourator has completed his in- 
vestigations, he is required to file either an indictment or a ruling not 
to prosecute. The ruling not to prosecute is called a Aiea and 
is a very well known term in Chinese Legal Procedure. 
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(1) When a final judgment has been given; 

(2) When the time limit has already expired;” 

(3) Where there has already been an amnesty; 

(4) Where a law enacted after the commission of an 
offence abolishes the punishment; 

(5) When the complaint or request in offences which 
can be instituted only on the complaint or request 
of the injured party has been withdrawn or the 
time within which a prosecution may be instituted 
has expired; F 

(6) When the accused is dead; 

(7) When the Court has no jurisdiction over the 
accused ; 

(8) When the act is not punishable; 

(9) When the offence is exempted from punishment 
by law; 

(10) When the suspicion of an offence having been 
committed is insufficient. 


ARTICLE 232. If a Procurator considers it appro- 
priate not to prosecute cases involving the offences 
enumerated under Article 61 of the Criminal Code after 
having taken into consideration the provisions of Article 
57 of the Criminal Code, he may make a ruling not to 
prosecute. 


ARTICLE 233. Where an accused commits several 
offences for one of which he has received or may receive 
a severe sentence, the Procurator may give a ruling not 
to prosecute, if he considers that the prosecution of 
the other crimes will not seriously affect the execution 
of the sentence. 


49In other words, the prosecution is barred by presoription. 
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ARTICLE 234. (I) Where a Procurator gives a ral- 
ing not to prosecute by virtue of the provisions of the 
last three articles or for other reasons, he shall prepare 
a written ruling setting forth the reasons why he does 
not prosecute. 


’ 
(IL) A true copy of the written ruling 
not to prosecute shall be served upon the complainant 
and accused. , 


(III) The service specified in the last 
section shall be made not later than five days from the 
day upon which the original copy of the written ruling 
is received by the Clerk. 


ARTICLE 235. The complainant may, within seven 
(7) days after receipt of the written ruling not to 
prosecute, send a written application for reconsidera- 
tion, setting forth the reasons for dissatisfaction 
through the original Procurator to the Chief Procurator 
or the Procurator General of the immediately superior 
Court. 


ARTICLE 236. (I) Where the original Procurator 
considers that the application for reconsideration is well 
grounded, he shall set aside his ruling and continue 
the preliminary investigation or institute a prosecution. 

(II) Where the original Procurator 
considers that the application for reconsideration is 
groundless, he shall immediately send the record and 
exhibits to the Chief Procurator or Procurator General 
of the higher Court. 

(III) An application which is not filed 
within the time prescribed in the last article shall be 

: (IV) When the Chief Procurator of 
the original Court deems it necessary, he may before 
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delivery is made in accordance with the provisions of 
section I personally investigate or order another Procu- 
rator to investigate so that he may determine whether 
the original’ruling shall be set aside or upheld. If the 
original ruling is upheld, the case shall immediately be 
forwarded to the Chief Procurator or Procurator 
General of the higher Court. 


ARTICLE 237. Where the Chief Procurator or Procu- 
rator General of the higher Court considers that the 
application for reconsideration is without merit, he shall 
forthwith dismiss same. If he considers that the ap- 
plication is well grounded, he shall take either one of 
the following measures: 

(1) If the preliminary investigation is incomplete, he 

shall order the Procurator of the original Court 
to continue same; 


(2) If the preliminary investigation has been com- 
pleted, he shall order the Procurator of the 
original Court to institute a prosecution. 


ARTICLE 238. (I) Where an accused who is detained 
receives a ruling not to prosecute, the writ of detention 
is considered to be cancelled; Provided, however, that 
during the period of reconsideration, or while an appli- 
cation for such is pending, he (the accused) may be 
ordered to furnish security or be committed to the care 
of another and if the circumstances warrant, he may 
be ordered to remain in custody. 


(Il) When a ruling not to prosecute 
is given, attached property shall be immediately re- 
turned; Provided, however, that property which should 
be confiscated, or which is being used in the preliminary 
investigation of other crimes or other accused is 
excepted. 
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ARTICLE 239. Where a ruling not to prosecute has 
become final, no prosecution in respect of the same case 
shall be instituted, except under any one of the following 
circumstances : 

(1) Where new facts or fresh evidence is discovered; 


(2) Where the circumstances for retrial exist, as 
prescribed under subsections 1, 2, 4 or 5 of section 
I of Article 413. 


ARTICLE 240. Where the fact as to whether or not 
an offence has been consummated or the remission of 
punishment for the offence depends upon civil law, the 
Procurator may, before the conclusion of the civil 
action, suspend the preliminary investigation. 


ARTICLE 241. Preliminary investigation shall not be 
concluded if the accused is unknown and before it is 
ascertained (whether or not) the circumstances specified 
in Article 231 (exist). 


ARTICLE 242. The provisions of sections II and III 


of Article 234 shall also apply to a Procurator’s indict- 
ment, . 
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SECTION 2 
Prosecution 


ARTICLE 243. (I) A public prosecution shall be in- 
stituted by a Procurator by the filing of an indictment 
with a competent Court.” 

(II) An indictment shall state the 
following particulars: 

(1) The full name, sex, age, occupation, domicile or 
residence of the accused or any special features 
whereby he may be identified; 

(2) The facts and evidence of the offence and also 
the article of the law violated. 

(OI) When a prosecution is being 
instituted, the record and exhibits shall be sent to the 
Court. 


ARTICLE 244. (I) Prior to the conclusion of the 
argument at the first trial, a prosecution for a crime 
per connexionem or malicious accusation with or in the 
principal case, may be added. 

(II) An additional prosecution may 
be verbally instituted on the date set for hearing. 


ARTICLE 245. A prosecution shall not affect any 
person other than the accused indicted by the Procu- 
rator. 

*By virtue of the Court Agreement, public prosecutions in the Chinese 


Courts in the Settlement may also be instituted Oy th the Shanghai Municipal 
Counoil, acting through its Police and Legal Departments, 
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ARTICLE 246. Where a Procurator files an indict- 
ment setting forth only a portion of the facts of the 
crime all (of the facts) are considered to be included. 


ARTICLE 247. A Court shall not try an offence the 
prosecution for which has not been instituted. 


ARTICLE 248. (I) A Procurator may withdraw a 
prosecution before the conclusion of the argument at 
the first trial if circumstances appear indicating that a 
prosecution should not have been instituted or that it 
is appropriate not to prosecute. 

(Il) A prosecution shall be withdrawn 
in writing, stating the reasons therefor. 


ARTICLE 249. The withdrawal of a prosecution shall 
have the same effect as a ruling not to prosecute. The 
written notice of withdrawal of prosecution shall be 
considered to be a ruling not to prosecute and the provi- 
sions of Articles 234 to 239 shall also apply. 
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SECTION 3 
TRIAL 


ARTICLE 250. The Court shall summon the accused 
or his agent ad litem and notify the Procurator, 
advocate, and/or the assistant to appear on the date set 
for hearing. 


ARTICLE 251. The summons for the first hearing 
shall be served at least three days before the date set 
for hearing; Provided, however, that this rule shall not 
apply to the cases involving the crimes enumerated in 
Article 61 of the Criminal Code. 


ARTICLE 252. (I) The Court may for the purpose 
of preparing for trial examine the accused before the 
date set for the first hearing. 

(Il) The Procurator and the advocate 
may be present at the examination specified in the last 
section. The Court shall, except under urgent circum- 
stances, give notice in advance of the place, date and 
time of the examination. 


ARTICLE 253. The Court may summon witnesses, 
experts or interpreters and request or order the produc- 
tion of exhibits before the date set for hearing. 


ARTICLE 254. A party or an advocate may, before 
the date set for hearing, produce evidence and request 
the Court to take the measures specified in the last 
article. : 
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ARTICLE 255. (I) Where the Court foresees that a ‘: 
witness is unable to be present on the date set for hear- 
ing, it may examine him before such date. 

(II) The Court may order experts to 
eonduct examinations and interpreters to make transla- 
tions before the date set for hearing. 

(III) A party and an advocate may 
be present at the examination of witnesses, experts or 
interpreters. The Court shall give notice in advance 
of the date, time and place of examination. 


ARTICLE 256. The Court may conduct searches, 
attachments and inspections prior to the date set for 
hearing. 


ARTICLE 257. The Court may request a competent 
public office to submit reports upon important matters 
prior to the date set for hearing. 


ARTICLE 258. (1) An Associate Judge may be com- 
missioned to examine the accused, collect or investigate 
the evidence for the purpose of preparing for the trial 
in cases which should be tried by a full Court. 


(II) A Judge so commissioned shall 
have the same power as the Court or Presiding Judge 
as far as the examination of the accused and collection 
or investigation of evidence is concerned; Provided, 
however, that this rule shall not apply to the ruling 
specified in Article 121 of this Code. 


ARTICLE 259. On the date set for hearing, the Judge, 
Procurator and Clerk shall take the Bench.” 


*1We translate the characters {i Ké as ‘‘take the bench’’ because the 
Judge, Proourator and Clerk always take the bench when they attend 
Court officially. These characters ordinarily mean to be present in Court 
or to attend Court. 
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ARTICLE 260. (I) If the accused does not attend 
Court on the date set for hearing, the trial may not be 
commenced unless otherwise provided by special provi- 
sions. 

(II) If the case is one in which an 
agent ad litem may appear, such agent ad litem may 
appear on behalf of the accused.” 


ARTICLE 261. No restraint may be placed upon the 
person of an accused who appears before the Court; 
Provided, however, that he may be guarded. 


ARTICLE 262. (I) The accused, after having ap- 
peared in Court, may not withdraw except with the 
permission of the Presiding Judge. 

(II) The Presiding Judge may in 
ordering the accused to appear before the Court, take 
appropriate measures. 


ARTICLE 263. Where no advocate appears in the 
eases specified in section I of Article 31, the trial shall 
not be commenced; Provided, however, that this rule 
shall not apply only to the pronouncement of judgment. 


ARTICLE 264. On the date set for hearing, the trial 
shall be held by reading aloud the facts of the case. 


ARTICLE 265. After the Presiding Judge has ex- 
amined the accused in accordance with Article 94, the 
Procurator shall state the salient points of the prosecu- 
tion. 


ARTICLE 266. After the salient points of the prose- 
eution have been stated by the Procurator, the 
Presiding Judge shall examine the accused. 


*2Sce Article 36 of this Code. 
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ARTICLE 267. The Presiding Judge shall investi- 
gate the evidence after he has examined the accused. 


ARTICLE 268. The facts of the crime shall be estab- 
lished by evidence. 


ARTICLE 269. The Court has the liberty of deter- 
mining the probative force of the evidence.” 


ARTICLE 270. (1) If a confession of an accused is 
made without violence, threats, inducement, fraud or 
other improper means, and corresponds with the facts 
of the case, it may be used as evidence. 

(II) Although an accused has con- 
fessed, an investigation of the other necessary evidence 
shall be made in order to ascertain whether or not the 
confession corresponds to the facts of the case. 


ARTICLE 271. Exhibits shall be shown to the accused, 
who shall be ordered to identify same. If they (the 
exhibits) are documents and the accused does not under- 
stand their meaning, he shall be informed of the salient 
points. 


ARTICLE 272. (I) The notes and other documents 
in the record which may be used as evidence, shall be 
read to the accused or their salient points explained. 

(II) If it is apprehended that the 
documents specified in the last section may be detri- 
mental to public morals or safety or that they may injure 


234 Chinese Court is not required to be satisfied of the guilt of an 
accused beyond a reasonable doubt, as the Court has the liberty of deter- 
mining the probative force of the evidence. To put it another way, 
the weight of the evidence is left to the moral conviction of the Court. 
The amount of evidence required to convict in a Chinese Court depends 
to a large extent upon the psychology and convictions of the Judge. 
Generally speaking, it may be said that less evidence is required to 
convict in a Chinese Court than Courts applying the common law. 

244 confession alone is not suficient to convict, as there must be other 
corroborating evidence. 
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the reputation of another, they shall not be read aloud, 
but shall be given to the accused for perusal. If the 
accused cannot understand their meaning, he shall be 
informed of the salient points. 


ARTICLE 273. (I) After a witness or expert has 
been examined by the Presiding Judge, he may upon 
application (of the party concerned and/or the advo- 
cate), be cross-examined by the Presiding Judge, the 
party concerned and/or his advocate.” 

(I) If a witness or expert is sum- 
moned upon application of the party concerned, he shall 
be first cross-examined by the said party or his advocate, 
then cross-examined by the opposing party or his 
advocate, and then recross-examined by the party or 
his advocate upon whose application he was summoned; 
Provided, however, that such recross-examination is 
limited to those matters brought out by the opposing 
party. 


ARTICLE 274. (I) When the party concerned or his 
advocate is cross-examining a witness or expert, the 
Presiding Judge may prohibit (the asking) of questions 
which he considers inappropriate. 

(II) The Presiding Judge may con- 
tinue the examination of a witness or expert after he 
has been examined or cross-examined by the parties or 
their advocates. 


ARTICLE 275. No witness or expert may leave the 
Court without permission of the Presiding Judge, 
although he may have finished testifying. 


*5This article is exceedingly peter to translate. What it really means 
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ARTICLE 276. Where the Presiding Judge foresees 
that in the presence of the accused, a witness, expert or 
joint accused will not freely state what he knows, he 
may order the accused to leave the Court; Provided, 
however, that after such testimony is concluded, the 
accused shall be ordered to enter the Court again and 
the salient points of the testimony related to him. 


ARTICLE 277. Associate Judges who participate in 
a trial by a full Court may, after informing the Presid- 
ing Judge, examine an accused, witness or expert. 


ARTICLE 278. The provisions of the last five articles 
shall also apply to a Court or Commissioned Judge 
which or who examines an accused, witness or expert 
prior to the date set for hearing. 


ARTICLE 279. The Court may, by a ruling dismiss 
an application by the party concerned or his advocate 
to investigate evidence when it considers (such evidence) 
unnecessary. 


ARTICLE 280. (I) The Presiding Judge shall, after 
completing the investigation of each portion of the 
evidence, ask the accused whether or not he has any 
opinion. 

(Il) The Presiding Judge shall inform 
the accused that he may produce evidence in his favor. 


ARTICLE 281. (I) In cases tried by a full Court, the 
party concerned or his advocate may object (Sung Ming 
I Nyi) to the Court to which the Judges are attached 
against measures taken by the Presiding or Commis- 
sioned Judge. . 

(II) The Court shall determine 
whether it will sustain or overrule the objection (Sung 
Ming I Nyi) referred to in the last section by a ruling. 


55 A ees 


POLAK 


Bote 


Bob /ME 


ea oA 


BIA 


Ff es 


SEAL Gee ARENA OE 
ABA 648 SE SA Be Os SE BRU 9 
PER REAE EVR ZS 
BREA ZIM EEA A 
BERRIEN 

PED w SE Mr HEATER Be as 
FED AEA EMEC 

BD) SF) BE 16-2 ER SE 
BV REBEL 

‘AE 1S 4b Pe OE EN PE AS IS 

2A SIAN As Sen as PR HH SEER 

FETE AZ REE I BORA BSE HR 
SE ir HEME LM A ol BE I SR 


PEP RRNA SRE SE BOE 
oa) HR es 


ARTICLE 282. (I) After the evidence has been in- 
vestigated, arguments upon the law and facts shall be 
made in the following order: 

(1) By the Procurator; 

(2) By the Accused; 

(3) By the Advocate. 

(11) After the argument further 
argument may be made. The Presiding Judge may also 
order further argument. 


ARTICLE 283. The Presiding Judge shall, before 
announcing the argument concluded, ask the accused 
whether or not he has anything to say. 


ARTICLE 284. The Court may, if necessary, after the 
argument is concluded, order the commencement of 
another argument. 


ARTICLE 285. (I) The Judge who sits on the date 
set for hearing shall sit from the beginning to the end 
of the trial. If the Judge is changed, the proceedings 
shall be commenced anew. 

(II) If the Judge who heard the pre- 
liminary proceedings prior to the date set for hearing 
is changed, it shall not be necessary to commence the 
proceedings anew. 


ARTICLE 286. If a trial cannot be concluded in one 
hearing, such trial shall, except under special circum- 
stances, be continued by successive daily hearings. If 
for any reason fifteen (15) days intervene between hear- 
ings, the proceedings shall be commenced anew. 


ARTICLE 287. (I) if an accused is insane, the trial 
shall be suspended until he recovers; Provided, how- 
ever, that if circumstances appear which warrant the 
pronouncement of a judgment of ‘‘Not Guilty,”’ ‘Exempt 
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from Prosecution,’’ ‘‘Case Not Entertained,’’ or ‘‘Re- 
mission of Punishment,’’ judgment may be rendered 
without waiting for the appearance (of the accused) in 
Court. 

(11) If an accused is unable to attend 
Court due to sickness, the trial shall be suspended until 
he is able to appear in Court. 


(Il) The provisions of the last two 
sections shall not apply to agents ad litem who have 
been authorized by power of attorney to appear in cases 
in which agents ad litem are allowed. 


ARTICLE 288. Where the fact of whether or not 
certain acts constitute an offence depends upon whether 
or not another offence has been committed, and prosecu- 
tion for such other offence has already been instituted, 
the trial may be suspended until the judgment in 
respect of said other offence becomes final. 


ARTICLE 289. Where an accused commits some other 
offence, the prosecution for which has already been 
instituted and for which a severe sentence may be given, 
and the Court considers that punishment for the prin- 
cipal offence will not seriously affect the execution of 
the sentence, the trial of the principal offence may be 
suspended until the judgment given in the other offence 
becomes final. 


ARTICLE 290. Where the fact as to whether or not 
an offence has been consummated, or whether or not 
punishment for an offence should be remitted depends 
upon the civil law, and a civil action has already been 
instituted, the trial may be suspended until the (civil) 
proceedings are concluded. 


ARTICLE 291. Where the crime committed by the 
accused is proved, judgment imposing a sentence shall 
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be pronounced; Provided, however, that where the 
punishment is remitted, judgment remitting the punish- 
ment shall be pronounced. 


ARTICLE 292. The judgment referred to in the last 
article may, taking into consideration the facts, change 
the article used by the Procurator.” 


ARTICLE 293. (I) Where it is not proved that. the 
accused has committed an offence or where his act is 
not punishable, a judgment of ‘‘Not Guilty’’ shall be 
pronounced. 

(IL) Where a person is exempt from 
punishment due to not having completed the fourteenth 
year of his age or to insanity, and when it is considered 
necessary to pronounce peace protective measures, such 
measures and their duration shall also be pronounced. 


ARTICLE 294. Judgment of ‘‘Exempt from Prosecu- 
tion’’ shall be pronounced where the case comes within 
any one of the following circumstances: 

(1) When a final judgment has already been given; 

(2) When (the period of) prescription is completed; 

(3) Where there has already been an amnesty; 


(4) Where a law enacted after the commission of an 
offence abolishes the punishment ; 


(5) Where the judgment sentencing the accused to a 
heavy sentence for another crime has become final 
and it is considered unnecessary to impose a 
sentence for the principal offence because the 


26The meaning of the Chinese text of this article is clear, although 
the English appears to be somewhat ambiguous. What it really means 
is that the Court may, if such is justified by the facts, alter the charge, 
as laid by the Procurator. For example, if the Procurator charges the 
cogueed csvlth  gnoenany: thas Ceees mem aes Begs wmtiingcf epbbeyy cod 
versa. 
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execution of sentence for the other offence will 
not be seriously affected. 


ARTICLE 295. Judgment of ‘‘Case Not Entertained”’ 
shall be pronounced where the case comes within any 
one of the following circumstances: 

(1) Where such prosecution has been instituted con- 

trary to the rules of procedure; 

(2) Where a public or private prosecution has already 
been instituted in the same Court involving the 
same subject matter; 

(3) Where no complaint or request to prosecute has 
been made in cases which can be instituted only 
on complaint or request of the injured party, or 
the complaint or request to prosecute has been 
withdrawn or the period within which a complaint 
may be made has expired; 

(4) Where a prosecution is instituted contrary to the 
provisions of Article 239 after a ruling not to 
prosecute has been given or the prosecution with- 
drawn; 

(5) Where the accused is dead; 

(6) Where (the Court) has no jurisdiction over the 
accused; 

(7) Where according to the provisions of Article 8, 
(the Court) cannot try the case. 


ARTICLE 296. Judgment of ‘‘Mistake in Jurisdic- 
tion’’ shall be pronounced in cases where there is no 
jurisdiction, and an order issued transferring the case 
to a Court having jurisdiction. 


ARTICLE 297. If the accused refuses to testify, 
judgment may be given without waiting for his testi- 
mony; the same rule shall apply when he (the accused) 
retires from the Court without obtaining permission. 
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ARTICLE 298. Where the case is one in which the 
Court considers that the punishment should be deten- 
tion or fine or (one in which) judgment of ‘‘Remission 
of Punishment”? or ‘‘Not Guilty’? should be pronounced; 
and the accused fails to appear in Court after having 
been legally summoned, judgment may be given without 
waiting for his testimony. 


ARTICLE 299. Judgments referred to in Articles 294 
to 296 may be given without oral argument. 


ARTICLE 300. (I) A written judgment shall contain 
a syllabus of the decision. 
(Il) A written judgment of ‘‘Guilty’’ 
shall separately set forth the facts and reasons. 


ARTICLE 301. The syllabus of a written judgment 
of ‘‘Guilty’’ shall, depending upon the circumstances, 
set forth the following particulars: 

(1) A pronouncement of the principal punishment, 

accessory punishment or remission of punishment; 

(2) Where a sentence of not more than six months 

or detention is pronounced, the standard of com- 
mutation, if commutation to a fine is ordered; 

(3) Where a fine is pronounced, the standard of com- 

mutation, if commutation to labor is ordered; 

(4) If the sentence is commuted to a warning, the 

pronouncement of such; 

(5) If a suspended sentence is pronounced, the period 

of suspension; 4 

(6) If peace protective measures are pronounced, the 

measures and their duration. 


ARTICLE 302. The reasons of a written judgment 
of ‘‘Guilty’’ shall, depending upon the circumstances, 
set forth the following particulars: 
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(1) The evidence upon which the facts constituting 
the offence are based, and the reasons therefor; 

(2) The circumstances justifying the exercise of 
discretion, in imposing a sentence, as provided 
in the provisions of Articles 57 or 58 of the 
Criminal Code: 

(3) If the sentence is increased, reduced or remitted, 
the reasons therefor; 

(4) If the sentence is commuted to a warning or 
suspended, the reasons therefor; 

(5) If peace protective measures are pronounced, the 
reasons therefor; 


(6) The law applied. 


ARTICLE 303. Judgment shall be pronounced within 
seven (7) days after the conclusion of argument. 


ARTICLE 304. Judgment shall be pronounced al- 
though the accused is not in Court. 


ARTICLE 305. Judgment does not have to be pro- 
nounced by the Judge or Judges who tried the case. 


ARTICLE 306. The (parties) shall be informed of 
the duration of the period within which an appeal may 
be perfected and the Court to which the appeal petition 
should be submitted at the same time that a judgment 
from which an appeal is allowed is pronounced. The 
true copy of the judgment sent to the accused shall also 
contain the same (information). 


ARTICLE 307. Where the offences provided in the 
chapters (entitled) ‘‘The Offences of False Evidence 
and Malicious Accusation’’ or ‘‘The Offence of Libel’’ 
are committed, an order may be made, upon the applica- 
tion of the injured party or other competent complainant, 
requiring the whole or part of the written judgment to 
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be published in a newspaper (and) the accused held 
responsible for the expense. 


ARTICLE 308. If an accused is under detention, the 
writ of detention is considered cancelled when it is 
pronounced in the judgment ‘‘Not Guilty,’ ‘‘Exempt 
from Prosecution,’’ ‘‘Case Not Entertained,’’ ‘“Punish- 
ment Remitted,’’ ‘‘Sentence Suspended,’ ‘‘Fine,’’ or 
“Sentence Commuted to Warning”’; Provided, however, 
that during the period allowed for appeal or while an 
appeal is pending he (the accused) may be placed on 
security or in the custody of another. If he (the 
accused) is unable to supply security or it is impossible 
to place him in the custody of another, an order may 
also be issued requiring him to remain under detention 
if such is made necessary by the circumstances. 


ARTICLE 309. Attached property which has not been 
ordered to be confiscated shall be immediately returned; 
Provided, however, that during the period allowed for 
appeal or while an appeal is pending, the attachment 
may remain in force if such is made necessary by the 
circumstances. 


ARTICLE 310. (I) Attached stolen property which 
should be returned to the injured party in accordance 
with section I of Article 142 shall be immediately re- 
turned without waiting for an application. 

4 (I) A ruling for the return of prop- 
erty temporarily returned, in accordance with section 
II of Article 142, shall be considered as already having 
been made, unless there is a pronouncement to the 
contrary. 
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CHAPTER II 
PRIVATE PROSECUTION 


ARTICLE 311. Persons injured by the commission of 
crime may institute private prosecutions; Provided, 
however, that such (right) is limited to persons having 
legal capacity. 


ARTICLE 312. (I) Private prosecutions shall be in- 
stituted by the filing of a petition with a Court having 
jurisdiction. 

(II) The petition in a private prose- 
cution shall specify the following particulars: 

(1) The full name, sex, age, occupation, domicile or 
residence of the accused or any special features 
whereby he may be identified; 

(2) The facts and evidence of the crime. 

(Il) The same number of copies of 
the petition in a private prosecution (shall be filed) as 
there are defendants mentioned (in said petition). 


ARTICLE 313. No private prosecution shall be in- 
stituted against a lineal ascendant or spouse. 


ARTICLE 314. A private prosecution may not be in- 
stituted in cases which can be instituted only on com- 
plaint or request of the injured party where such a 
prosecution is no longer permitted. 


ARTICLE 315. (I) A private prosecution may not be 
instituted if in the same case the Procurator has already 
completed his preliminary investigation. 
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(II) If the Procurator knows, prior 
to the completion of his preliminary investigation, that 
a private prosecution has been instituted, he shall im- 
mediately stop investigating and send the case to the 
Court; Provided, however, that if urgent circumstances 
exist, the Procurator shall still take the necessary 
measures. 


ARTICLE 316. Another complaint shall not be filed or 
an application made under Article 222 in the same case in 
which a private prosecution has already been instituted. 


ARTICLE 317. (I) In cases the prosecution of which 
may be instituted only on complaint or request of the 
injured party, the private complainant may withdraw 
the private prosecution prior to the completion of the 
argument at the first trial; Provided, however, that 
such a prosecution may not be withdrawn where the 
principal punishment (for the offence) is imprisonment 
for seven (7) years and upwards. 

(II) A private prosecution shall be 
withdrawn in writing; Provided, however, that it (the 
private prosecution) may be withdrawn orally on the 
date set for hearing or during the examination. 

(III) The Clerk shall immediately 
notify the accused of the fact that the private prosecu- 
tion has been withdrawn. 

(IV) A person who has withdrawn a 
private prosecution shall not file another private prose- 
cution, complaint or request. 


ARTICLE 318. (I) A Court or a Commissioned Judge 
may examine the private complainant and the accused 
before the date set for the first hearing. 


(II) The examination specified in the 
last section shall be held im camera, 


a eee 


B=—Ate 


=e 


$h=—/1k 


BEERS AE ARE Ee S45 FAS MME PE EE 
RABE AIBA Si HE ee V9 SS 
Za 
REE A AAT SRB A 
SATOH IER 

SEDER HGR 79 tla ZF DD — Rae 
PASE A PHBA -b4A EA GEA bz 
WBA 

SCE) 1 DEEL EAS ZEA BB 
RUBMBS 

BF BF PMSA SEM E] EAE oh i Sn Be 

HMAIE) 1 WEA AAT Bi ERR ARR 
EBERLE HEME HS — FA FI 
MBBS 


RAMA AZ 
= s— 


ARTICLE 319. (I) A private complainant shall be 
ordered to be present by summons. 

(II) A private complainant who fails 
to appear, without good reason, after having been legally 
‘summoned may be arrested with a warrant. 

(III) The provisions of Articles 71 to 
73, 77 to 83 and 89 to 91 shall also apply to the sum- 
moning and arrest of a private complainant with a 
warrant. 


ARTICLE 320. The Court shall, upon receipt of a 
petition in a private prosecution, immediately send a 
copy (of the petition) to the accused; Provided, how- 
ever, that if the Court considers it necessary, he (the 
accused) may be first summoned or arrested with a 
warrant and a copy of the petition given to him (the 
accused) at his examination. 


ARTICLE 321. Acts relating to procedure which may 
be performed by the Procurator on the date set for 
hearing may be performed by the private complainant 
according to the procedure in private prosecutions. 


ARTICLE 322. (I) The Court shall notify the Procu- 
rator of the date set for the hearing of a private 
prosecution. 

(II) The Procurator may appear in 
Court on the date set for the hearing of a private 
prosecution and express his opinion. 


ARTICLE 323. (I) If a private complainant fails to 
appear, without good rexson, after having been legally 
summoned or fails to testify although present, judgment 
may be given without waiting for his testimony, the 
same rule shall apply where he (the complainant) retires 
from the Court without first obtaining permission. 
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(II) The Court may, if it considers 
necessary under the circumstances mentioned in the last 
section, notify the Procurator to take over the respon- 
sibility of prosecuting the case. 


ARTICLE 324. If the person who institutes a private 
prosecution dies or loses his legal capacity before the 
conclusion of the argument, the Court shall, depending 
upon the circumstances, either give judgment or notify 
the Procurator to take over the responsibility of prose- 
euting the case. , 


ARTICLE 325. Where the circumstances mentioned in 
Article 290 are present but no civil action has been in- 
stituted, the Court may suspend the trial and order the 
private complainant to institute a civil case. 


ARTICLE 326. Judgment of ‘‘Case Not Entertained”’ 
shall be pronounced where a private prosecution is 
instituted which should not have been instituted. 


ARTICLE 327. If a judgment of ‘‘Mistake in Juris- 
diction’’ is pronounced, it shall not be necessary to 
send the case to a competent Court, unless application 
for such is made by the private complainant. 


ARTICLE 328. (I) The written judgment in a private 
prosecution shall also be sent to the competent Procu- 


rator. 
(II) If the Procurator considers, 


after receipt of a written judgment pronouncing ‘‘Case 
Not Entertained’’ or ‘‘Mistake in Jurisdiction,’’ that 
a public prosecution should be instituted, he shall im- 
mediately commence or continue preliminary investiga- 
tion, 

ARTICLE 329. The provisions of Article 306 shall 
also apply to private complainants. 
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ARTICLE 330. If the injured party who has insti- 
tuted a private prosecution commits an offence and the 
injured party (in such offence) is the accused in the 
private prosecution, the accused may before the conclu- 
sion of the argument at the first trial, institute a cross- 
action. 


ARTICLE 331. The provisions relating to private 
prosecutions shall also apply to cross-actions. 


ARTICLE 332. A cross-action may be instituted 
verbally on the date set for hearing. 


ARTICLE 333. Judgment in a cross-action shall be 
given at the same time that judgment in the private 
prosecution is rendered; Provided, however, that in case 
of necessity, judgment in the cross-action may be 
rendered after the judgment in the private criminal 
prosecution is pronounced. 


ARTICLE 334. The withdrawal of a private prosecu- 
tion shall not affect a cross-action. 


ARTICLE 335. Sections I and ILI of the last chapter 
relating to public prosecutions, except where otherwise 
specially provided in this chapter, shall also apply to 
private prosecutions, 
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PART III 
APPEAL 


CHAPTER I 
GENERAL PROVISIONS 


ARTICLE 336. (I) A party who is dissatisfied with 
the judgment of the lower Court may appeal to a higher 
Court. 

(II) The Procurator may also appeal 
for the benefit of an accused. 


ARTICLE 337. The statutory agent or the spouse of 
an accused may appeal independently for his (the 
accused’s) benefit. 


ARTICLE 338. The agent ad litem or advocate who 
participated in the original trial may appeal for the 
benefit of the accused; Provided, however, that such is 
not contrary to the clearly expressed intention of the 
accused, 


ARTICLE 339. The Procurator may independently 
appeal against a judgment rendered in a private prose- 
cution. 


ARTICLE 340. (I) An appeal may be made against 
part of a judgment. If it is not stated that the appeal 
is limited to a part of the judgment, it shall be deemed 
to have been made against the whole judgment. 

(Il) Where an appeal is made 
against a part of a judgment, such appeal shall also be 
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deemed to have been made against the other parts (of 
the judgment) which are connected with the portion 
(against which the appeal is made). 


ARTICLE 341. The period allowed for filing an 
appeal is ten days, calculating from the day on which 
service of the written judgment is effected; Provided, 
however, that if an appeal is filed after the judgment 
has been pronounced, but before the service of written 
judgment, it (the appeal) shall also be effective. 


ARTICLE 342. (I) An appeal shall be perfected by 
the filing of a written petition with the Court of original 
trial. 

(II) The same number of written 
copies of the appeal petition shall be filed as there are 
opposing parties. 

ARTICLE 343. (I) An accused in a gaol or a house 
of detention who desires to appeal, shall submit his 
written appeal petition through the officer in charge of 
the gaol or house of detention. If such written appeal 
petition is submitted to the officer in charge of the gaol 
or house of detention within the period allowed for 
appeal, it shall be considered as having been filed within 
the period allowed for appeal. 

(II) If the accused is unable to pre- 
pare such ~vritten appeal petition himself, some public 
officer in the gaol or house of detention shall prepare 
same for him. 

(III) The officer in charge of the gaol 
or house of detention shall, upon receipt of such appeal 
petition, endorse thereon the date and time when it was 
received and forward same to the original Court. 


ARTICLE 344. The Clerk of the original Court shall 
immediately send a copy of the written appeal petition 
to the opposing party. 
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ARTICLE 345. A party may waive his right of 
appeal. 


ARTICLE 346. An appeal may be withdrawn at any 
time before judgment. 


ARTICLE 347. An appeal perfected for the benefit of 
the accused may not be withdrawn without the consent 
of the accused. 


ARTICLE 348. An appeal perfected by a private 
complainant may not be withdrawn without the consent 
of the Procurator. 


ARTICLE 349. (I) The right of appeal shall be 
waived in the original Court. 

(It) An appeal shall be withdrawn in 
the competent appeal Court; Provided, however, that 
before the record in such case is transmitted to the 
Court of Appeal, such withdrawal may be made in the 
original Court. 


ARTICLE 350. (I) Waiver of the right of appeal and 
withdrawal of an appeal shall be perfected by a written 
petition; Provided, however, that such waiver or with- 
drawal may be made verbally on the date set for hearing. 


(II) The provisions of Article 343 
shall also apply to waiver of the right to appeal or the 
withdrawal of an appeal by the accused. 


ARTICLE 351. The right of appeal is lost by waiver 
or withdrawal. 


ARTICLE 352. Where waiver of the right of appeal 
or withdrawal of appeal is perfected by one party, the 
Clerk shall immediately notify the opposing party of 
such fact. 
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CHAPTER II 
SECOND TRIAL 


ARTICLE 353.. One who is dissatisfied with the judg- 
ment of the District Court at the first trial and appeals 
shall direct same (the appeal) to a High Court which 
has jurisdiction as a Court of second trial. 


© 
ARTICLE 354. If the original Court considers that 
the appeal is contrary to legal procedure or that the 
right of appeal has become extinct, it shall, by a ruling, 
dismiss such appeal. 


ARTICLE 355. (I) The original Court shall transmit 
the record and exhibits to the Court of second trial, 
except under the circumstances specified in the last 
article. 

(II) If the accused is in a house of 
detention or gaol and not at the place where the Court 
of second trial is’situated, the original Court shall order 
the accused to be sent to the house of detention or gaol 
of the place where the Court of second trial is situated 
and also notify the Court of second trial (of same). 


ARTICLE 356. The provisions relating to procedure 
prescribed for the first trial, except as otherwise 
specially provided in this chapter, shall also apply to 
the second trial. 


ARTICLE 357. The Presiding Judge, after he has 
examined the accused in accordance with Article 94 shall 
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order the appellant to state the salient points of his 
appeal. 


ARTICLE 358. The Court of second trial shall con- 
fine its investigations to that part of the original judg- 
ment against which an appeal is perfected. 


ARTICLE 359. If the Court of second trial considers 
that the circumstances specified in Article 354 are pres- 
ent, it shall by a judgment dismiss such appeal. 


ARTICLE 360. If the Court of second trial considers 
that the appeal is not tenable, it shall by a judgment 
dismiss such appeal. 


ARTICLE 361. (I) If the Court of second trial con- 
siders that the appeal is tenable, it shall set aside that 
portion of the judgment of the Court of first trial 
appealed against and render in lieu thereof a new judg- 
ment; Provided, however, that where &n original 
judgment pronouncing ‘‘Mistake in Jurisdiction,’’ 
“Exempt from Prosecution”’ or ‘‘Case Not Entertained”’ 
is erroneous and is set aside, a judgment may be given 
Serene the case to be returned to the original Court. 


(IL) If the original judgment is set 
aside by the Court of second trial because the Court 
which rendered such judgment erroneously failed to 
pronounce a ‘‘Mistake in Jurisdiction,’’ said Court of 
second trial shall, if it has jurisdiction to act as a Court 
of first trial, give judgment as a Court of first trial. 


ARTICLE 362. If the appeal is filed by the accused 
or (by another) for his benefit, the Court of second 
trial shall not pronounce a punishment heavier than . 
that which was imposed in the original judgment; 
Provided, however, that this rule shall not apply when 
the original judgment is set aside because the law was 
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ARTICLE 363. If the accused fails, without good 
reason, to appear after having been legally summoned, 
judgment may be given without waiting for his testi- 
mony, 


L 

ARTICLE 364. If an appeal is filed against a judg- 
ment rendered according to Article 359, or against an 
original judgment pronouncing ‘‘Mistake in Jurisdic- 
tion,’ ‘‘Exempt from Prosecution’? or ‘*Case Not En- 
tertained,’’ the Court of second trial may give judgment 
without oral argument if it considers that such appeal 
is untenable and dismisses same, or if it considers such 
appeal to be tenable and orders the case to be returned 
(to the original Court). 


ARTICLE 365. The written judgment of the Court of 
second trial may quote the facts and evidence related in 
the written judgment of the Court of first trial. 


ARTICLE 366. If an accused or private complainant 
is allowed to appeal against a judgment rendered by 
the Court of second trial, the time within which the 
written reasons for such appeal may be filed shall also 
be stated in the true copy of the judgment served (on 
the appellant). 
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CHAPTER III 
THIRD TRIAL 


ARTICLE 367. (I) A person who appeals because he 
is dissatisfied with the judgment rendered by a High 
Court sitting as Court of first or second trial, shall direct 
his appeal to the Highest Court. 

(II) Third trial procedure shall also 
be applicable to the Highest Court in cases where the 
appeal is against a judgment of a High Court sitting 
as a Court of first trial. 


ARTICLE 368. No appeal may be taken from the 
judgment of a Court of second trial to a Court of third 
trial in cases involving the crimes specified in Article 61 
of the Criminal Code. 


ARTICLE 369. No appeal may be made to a Court 
of third trial unless the reason for such is that the 
judgment is contrary to law. 


ARTICLE 370. A judgment is considered to be con- 
trary to law when it fails to apply or wrongly applies 
the law. 


ARTICLE 371. A judgment in any one of the follow- 
ing circumstances is contrary to law: 
(1) Where the organization of the Court is illegal ; 
(2) Where a Judge who should have withdrawn, 
cording to law or a decision, took part in the , 
Tial; 
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(3) Where the trial was held in camera contrary to 
legal provisions ; ; 

(4) Where the Court erred in deciding that it did 
or did not have jurisdiction; 

(5) Where the Court erred in entertaining or not 
entertaining the case; 

(6) Where, unless allowed by special provisions, the 
trial took place on the date set for hearing in 
the absence of the accused; 

(7) Where the trial took place in the absence of ati 
advocate in a case where an advocate should be 
employed or appointed in accordance with this 
Code; i 

(8) Where, unless allowed by special provisions, the 
trial took place without statement of the Procu- 
rator or private complainant; 

(9) Where the Court failed to suspend the trial or 
rehear the case contrary to this Code; 

(10) Where the Court failed to make an investiga- 
tion on the date set for hearing of evidence 
which should have been investigated, as provided 
in this Code; 

(11) Where the accused was not given a last oppor- 
tunity to express his views; 

(12) Where, unless it is otherwise provided by special 
provisions in this Code, the Court failed to 
decide a matter it was requested to decide or 
vice versa; 

(18) Where a Judge who took no part in the trial 
participated in the judgment; 

(14) Where the reasons for the judgment are not set 

' forth, or are contradictory. : 
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ARTICLE 372. Procedure contrary to law which 
clearly does not affect the judgment cannot be used as 
a reason for appeal unless it comes within the circum- 
stances mentioned in the last article. 


ARTICLE 373. After the original judgment has been 
given, the fact that the punishment for the offence in- 
volved has been abolished, altered or remitted may 
constitute a reason for appeal. 


ARTICLE 374. (I) The grounds for appeal shall be 
set forth in a written appeal petition; where no grounds 
are set forth (in the appeal petition), an amended 
written appeal petition (containing reasons) shall be 
submitted to the original Court within ten (10) days 
from the date of filing (the original appeal petition). 

(II) The provisions of section Il of 
Article 342, and Articles 343 and 344 shall also apply 
to the written appeal petition specified in the last section. 


ARTICLE 375. (1) The opposing party may, within 
seven (7) days after receipt of a copy of the written 
- appeal petition containing reasons or a copy of the 
amended written appeal petition, submit a reply to the 
original Court. 

(II) Where the opposing party is a 
Procurator, he shall make a written reply to the reasons 
for appeal. 
v (IIT) A copy of the reply shall be 
supplied and the Clerk of the original Court shall send 
same to the appellant. 


ARTICLE 376. If the original Court considers that 
the appeal is contrary to legal procedure or that the 
right of appeal has become extinct, or the judgment 
is one against which no appeal is allowed to a Court 
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of third trial, it (the appeal) shall be dismissed (by 
the original Court) by a ruling. The same rule shall 
apply where no amended written appeal petition is filed 
as required by Article 374. 


ARTICLE 377. (1) Except under the circumstances 
specified in the last article, the original Court shall 
upon receipt of the written reply or the expiration of 
the period allowed for a written reply, immediately send 
the record and exhibits to the Procurator of the Court 
of third trial. 

(IL) The Procurator of the Court of 
third trial shall, after having received the record and 
exhibits, send within seven (7) days his written opinion 
to the Court of third trial; Provided, however, that if 
he is of the same opinion as the one expressed in the 
written appeal petition or reply forwarded by the Procu- 
rator of the original Court, it shall not be necessary 
for him (the Procurator of the Court of third trial) to 
file a written opinion. 

(Til) The original Court shall send 
the record and exhibits to the Court of third trial in 
appeals to which the Procurator is not a party. 


ARTICLE 378. The appellant and/or the other party 
may, before the Court of third trial gives judgment, file 
an additional written appeal petition, reply, or opinion 
with said Court of third trial. 


ARTICLE 379. The provisions relating to trials in 
Courts of first trial shall, unless otherwise provided in 
this chapter by special provisions, apply to trials in 
Courts of third trial. 


ARTICLE 380. The provisions of Article 31 shall not 
apply to trials in Courts of third trial. ~ 
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ARTICLE 381. (I) Judgment may be given by a 
Court of third trial without verbal argument; Provided, 
however, that in case of necessity, an argument may be 
ordered. 

(II) The arguments referred to in the 
last section shall be made by an agent ad litem or 
advocate who is a lawyer. 


ARTICLE 382. In cases in which argument is ordered 
by the Court of third trial, an Associate Judge of the 
division concerned may be commissioned to investigate 
and make a written report concerning the salient points 
of the appeal and reply. 


ARTICLE 383. (I) On the day set for hearing, the 
Commissioned Judge shall, before the argument, read 
aloud his report. 

(Il) The Procurator, the agent ad 
litem or advocate shall first state the salient points of 
the appeal, after which the argument shall commence. 


ARTICLE 384. If on the date set for hearing the 
accused or private complainant is not represented by 
an agent ad litem or advocate, the Court shall after 
hearing the statement of the Procurator or agent ad 
litem or advocate of the opposing party, immediately 
deliver judgment. If both the accused and private com- 
plainant are not represented by an agent ad litem or 
advocate, argument is not necessary. 


ARTICLE 385. The Court of third trial shall confine 
its investigation to those matters set forth in the reasons 
for appeal; Provided, however, that it may, according 
to its authority, investigate the following particulars: 


(1) The jurisdiction of the Court; 
— 101 — 
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(2) Whether or not there is cause for exemption from 
prosecution ; 

(3) Whether or not it was proper to entertain the 
case; 

(4) Whether or not the facts and law were properly 
applied; 

(5) Whether or not the punishment has been abol- 
ished, altered or remitted subsequent to the 
rendition of the original judgment. 


ARTICLE 386. (I) The Court of third trial may in- 
vestigate the facts concerning the procedure adopted, 
the jurisdiction of the Court, the cause for exemption 
from prosecution, and the entertainment of the case. 

(II) The investigation referred to in 
the last section may be made by a Commissioned Judge, 
or entrusted to a Judge of another Court. 


ARTICLE 387. If the Court of third trial considers 
that the circumstances mentioned in Article 376 are 
present, it shall dismiss the appeal by a judgment. 


ARTICLE 388. (I) If the Court of third trial con- 
siders that the appeal is untenable, it shall dismiss same 
by a judgment, 

(II) If the cireumstances specified in 
the last section exist, the Court may at the same time 
suspend the sentence.”* 


ARTICLE 389. If the Court of third trial considers 
that the appeal is tenable, it shall set aside that portion 
of the judgment appealed against and render a judg- 

27 This right to suspend the sentence is probably limited by Article 74 
of the Criminal Code, which gives the Courts power to sentences 


pig nd the sentences are less than two years’ imprisonment, detention 
or fine. 
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ment, depending upon the circumstances as specified in 
the next four articles. ' 


ARTICLE 390. The Court of third trial shall, except 
where judgment should be rendered according to the 
following two articles, give a judgment of its own if 
the original judgment is set aside upon one of the fol- 
lowing grounds: 

(1) Although the decision is contrary to law, yet 
same does not affect the findings of fact upon 
which the judgment is based; 

(2) Where ‘“‘Exempt from Prosecution’? or ‘‘Case 
Not Entertained’’ should have been pronounced; 

(3) Where punishment for the offence has been 
abolished, altered or remitted since the rendition 


of the original judgment. 


ARTICLE 391. If the Court of third trial sets aside 
the judgment of the original Court because such judg- 
ment erroneously pronounced ‘‘ Mistake in Jurisdiction,’’ 
“Exempt from Prosecution,’’? or ‘‘Case Not Enter- 
tained,’’ it (the Court of third trial) shall by a judgment 
return the case to the original Court; Provided, how- 
ever, that if necessary, it may send the case to the Court 
of first trial. 


ARTICLE 392. If the Court of third trial sets aside 
the judgment of the original Court on the ground that 
it (the original Court) erred in failing to pronounce 
‘Mistake in Jurisdiction’’ it (the Court of third trial) 
shall by a judgment send the case to a competent Court 
of second or first trial; Provided, however, that it shall 
not be considered a “Mistake in Jurisdiction’? for an 
original Court which has jurisdiction as a Court of 
second trial to render a judgment in the cases specified 
in Article 4, 
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ARTICLE 393. If the original judgment is set aside 
for a reason other than those mentioned in the last three 
articles, the Court of third trial shall, by a judgment, 
send the case back to the original Court or to another 
Court of the same grade. 


ARTICLE 394. If the original judgment is set aside 
for the benefit of the accused, and the same reasons 
exist for setting aside the judgment against the other 
joint accused, such benefit shall also be shared by such 
joint accused. 
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PART IV 
KANG KAO* 


ARTICLE 395. (I) A party who is dissatisfied with 
the ruling of a Court may, unless there are special 
provisions to the contrary, Kang Kao to an immediately 
superior Court. 

(II) A Kang Kao may also be made 
by a witness, expert, interpreter or other person not a 
party (to the case) who is affected by the ruling. 


ARTICLE 396. No Kang Kao may be made from a 
ruling relating to jurisdiction or procedure prior to 
(rendition of) judgment, except in the following cases: 


(1) Where there is an express provision allowing a 
Kang Kao; 


(2) A ruling which relates to detention, bail, com- 
mitting to the custody of another, attachment or 
restitution of attached property, and the sending 
of an accused to a hospital or other place for 
expert examination. 


ARTICLE 397. A Kang Kao may not be made from 
a ruling of a Court of second trial in cases which cannot 
be appealed to a Court of third trial. 


284 Kang Kao is an interlooutory appeal from a ruling, as distinguished 
from an appeal which can be taken only from a judgment. In this 
translation, we use the words ‘‘Kang Kao,’’ which is a romanization 
of the characters 3 #% instead of the words ‘‘Interlocutory Appeal.’’ 
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ARTICLE 398. The period within which a Kang Kao 
may be perfected, unless there are special provisions to 
the contrary, is five (5) days reckoned from the date 
of service of the ruling; Provided, however, that a Kang 
Kao made after the ruling is pronounced, but before 
service, shall also be valid (within time). 


ARTICLE 399. A Kang Kao shall be effected by (the 
filing) of a written Kang Kao petition setting forth the 
reasons for Kang Kao (and) directed to the original 
Court. 


ARTICLE 400. (I) If the original Court considers 
that the Kang Kao is contrary to legal procedure, or 
that’ the right to Kang Kao has become extinct or the 
ruling is one against which no Kang Kao is allowed, it 
(the original Court) shall dismiss same (i. e., the Kang 
Kao) by a ruling. 

(II) If the original Court considers 
that the Kang Kao is tenable, it shall rectify its ruling. 
If it (the original Court) considers the Kang Kao wholly 
or partially untenable, it shall, within three (3) days 
after the receipt of such Kang Kao petition, transmit 
same, together with its opinion to the Kang Kao 
(Higher) Court.” 


ARTICLE 401. (I) A Kang Kao shall not stay the 
execution of. judgment; Provided, however, that the 
original Court may, before the Kang Kao (Higher) 
Court gives a ruling, stay execution by a ruling. 

Ss (II) The Kang Kao (Higher) Court 
may, by a ruling, stay execution of a decision. - 


"The Kang Kao Court is the Court which passes upon the Kang Kao 
or interlocutory appeal. We use the words Kang Kao Court instead 
of Appeal Court, because a Kang Kao Court determines Kang Kaos, 
while an Appeal Court determines appeals, Am “Appeal Court may, how- 
ever, determine both appeals and Kang Kaos, and vice versa. 
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ARTICLE 402. (I) The original Court shall, if it 
considers necessary, send the record and exhibits to the 
Kang Kao (Higher) Court. 

(II) The Kang Kao (Higher) Court 
may, if it considers necessary, request the original 
Court to send (to it, i.e. the Kang Kao Court) the 
record and exhibits. 


ARTICLE 403. The Kang Kao (Higher) Court shall 
dismiss (the Kang Kao) by a ruling if it considers that 
the circumstances specified in section I of Article 400 
are present. 


ARTICLE 404. The Kang Kao (Higher) Court shall 
dismiss the Kang Kao if it considers same (the Kang 
Kao) untenable. 


ARTICLE 405. If the Kang Kao (Higher) Court con- 
siders the Kang Kao tenable, it shall set aside the 
original ruling, and if necessary give a ruling of its own. 


ARTICLE 406. The original Court shall be im- 
mediately informed of the ruling of the Kang Kao 
(Higher) Court. 


ARTICLE 407. (I) Another Kang Kao may not be 
made against the ruling of the Kang Kao (Higher) 
Court; Provided, however, that a further Kang Kao may 
be made, if the ruling Kang Kaoed against comes within 
any of the following provisions: 

(1) Where the Kang Kao is filed against a ruling 

dismissing an appeal; 

(2) Where a Kang Kao is made after the period 
allowed for appeal has expired against a ruling 
passing upon an application for restoration of 
original conditions; 
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(3) Where a Kang Kao is made against a ruling 
passing upon an application for retrial; 


(4) Where a Kang Kao is made against a ruling 
determining the punishment, as provided in 
Article 481; 


(5) Where a Kang Kao is made against a ruling 
passing upon a question or objection in accordance 
with Article 490; 


(6) Where a Kang Kao is made against a ruling 
affecting a witness, expert, interpreter or other 
person not a party (to the case). 

(Il) The provisions of the provisory 
clause of the last section shall not apply to a ruling 
against which no Kang Kao can be made, as specified 
in Article 397. 


ARTICLE 408. (I) A person who is dissatisfied with 
the following measures taken by a Presiding, Commis- 
sioned or Requisitioned Judge or Procurator, may apply 
to the Court to which such (officers) are attached to 
have such measures set aside or altered: 


(1) Measures relating to detention, bail, committing 
to the custody of another, attachment or restitu- 
tion of attached property, as well as_ those 
measures whereby an accused is sent tp a hospital 
or some other place for expert examination; 

(2) Measures relating to a pecuniary penalty imposed 
upon a witness, expert or interpreter. 

(II) The period allowed for making 
an application specified in the last section shall be five 
(5) days, reckoning from the day on which the measures 
were taken. If the written measures are served (on the 
party concerned), the period shall be reckoned from date 
of such service, 
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ARTICLE 409. ‘An application made in accordance 
with the provisions of the last article shall be in 
writing, specifying the reasons for dissatisfaction, and 
shall be filed with the competent Court. 


ARTICLE 410. (I) The provisions of Articles 401 
to 406 shall also apply to applications made according 
to Article 408. 

(II) The provisions of section I of 
Article 21 shall also apply to applications for setting 
aside or altering the ruling of a Requisitioned Judge. 


ARTICLE 411. No Kang Kao can be made against a 
ruling given by a Court passing upon an application 
allowed by Article 408; Provided, however, that a Kang 
Kao may be-made against a ruling passing upon an 
application to set aside a pecuniary penalty. 


ARTICLE 412. Unless it is otherwise provided by 
special provisions in this chapter, the provisions of 
Chapter I, Part III, relating to appeals shall also apply 
to Kang Kaos. 
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PART V 
RETRIAL 


ARTICLE 413. (I) After a Judgment of ‘‘Guilty”’ 
has become final, an application for a retrial may be 
made in the interest of the person sentenced, if any one 
of the following circumstances exists: 

(1) Where the. original judgment was based on 
exhibits which are proved to have been forged 
or altered; 

(2) Where the original judgment was based on verbal 
evidence, expert examination or interpretation 
which is proved to have been false; 

(3) Where the person found guilty is proved to have 
been maliciously prosecuted; 

(4) Where the decision of an ordinary or special 
Court upon which the judgment was based has 
been altered by a final decision; 

(5) Where it clearly appears that some of the Judges 
who took part in the original or former judg- 
ment, or in the investigation before judgment, or 
where any of the Procurators who took part in 
the preliminary investigation or prosecution are 
found to have been guilty of malfeasance in office 
in connection with the case in question; 

(6) Where incontrovertible new evidence is discovered 
showing that the person sentenced should have 
been adjudged ‘Not Guilty,’’ ‘‘Exempt from 
Prosecution,’? ‘‘Exempt from Punishment,’’ or 
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that his offence was less serious than that speci- 
fied in the original judgment. 

(I) An application for retrial may 
be made according to the circumstances and evidence 
specified in subsections 1 to 3 and subsection 5 of the 
last section only when the judgment has become final, 
or where it is impossible to commence or continue 
criminal proceedings for a reason other than lack of 
evidence. 


ARTICLE 414. An application for retrial may be 
made for the benefit of the person convicted in cases 
where no appeal is allowed to a Court of third trial, 
except where the provisions of the last article apply, 
if the final judgment of ‘‘Guilty’’ rendered by the Court 
of second trial failed to consider important evidence 
which might have affected the judgment. 


ARTICLE 415. After a judgment of ‘‘Guilty,’’ ‘‘Not 
Guilty,’ ‘‘Exempt from Prosecution,’’ or ‘‘Case Not 
Entertained’’? becomes final, an application for retrial 
prejudicial to the person convicted may be made under 
any one of the following circumstances: 

(1) Where the circumstances specified in subsections 

1, 2, 4 or 5 of Article 413 are present; 

(2) Where the accused was found ‘‘Not Guilty’? or 
a lighter sentence was imposed than the cireum- 
stances warranted, and (the accused) made a 
confession during trial or elsewhere which war- 
rants (judgment) of ‘Guilty’? or a heavier 
sentence; 

(8) Where a judgment of ‘‘Exempt from Prosecu- 
tion’? or ‘‘Case Not Entertained’’ is pronounced, 
and the accused admits at a trial or elsewhere 
that there was no cause to exempt him from 
prosecution or not entertain the case. — 
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ARTICLE 416. Application for retrial may also be 
made after the completion of the execution, or during the 
time a sentence is not being executed. " 


ARTICLE 417. An application for retrial for failure 
to consider important evidence according to Article 414 
shall be made within twenty (20) days after the service 
of judgment. 


ARTICLE 418. An application for retrial contrary to 
the interest of the person sentenced may not be made 
if one half of the period since the judgment became 
final has elapsed, as specified in section I of Article 80 
of the Criminal Code. 


ARTICLE 419. (I) The original Court has jurisdic- 
tion to determine an application for retrial. 

(II) Where an application for retrial 
is made against that portion of a judgment against 
which an appeal has alrcady been filed, no appeal hay- 
ing been filed against the other portion, and where the 
Court of second trial gives a ruling ordering a retrial 
against that portion of the judgment which has become 
final in the same Court (i. e., Court of second trial), 
the Court of second trial has jurisdiction over the ap- 
plication for retrial of that portion of the judgment 
which has become final in the Court of first trial. 

(T1) If an application for retrial of 
the judgment of a Court of third trial is made after 
such judgment has become final, the Court of second 
trial shall have jurisdiction over such application, unless 
the Judges of the Court of third trial come within the 
circumstances specified in subsection 5 of Article 413. 


ARTICLE 420. An application for retrial for the 
benefit of the person sentenced, may be made by any 
of the following persons: 
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~ (1) A Procurator attached to a Court having jurisdic- 
tion; 


(2) The person sentenced; 


(3) The statutory agent or the spouse of the person 
sentenced ; 


(4) If the person sentenced is dead, his spouse, lineal 
blood relatives, collateral blood relatives within 
the third degree, matrimonial relatives within the 
second degree or head of his family or member 
thereof, 


ARTICLE 421. An application for retrial prejudicial 
to the person sentenced may be made by the Procurator 
of a Court having jurisdiction and/or the private com- 
plainant; Provided, however, that in private prosecu- 
tions, an application for retrial may be made only when 
the circumstances specified in subsection 1 of Article 
415 are present. 


ARTICLE 422. An application for retrial shall be 
perfected by the filing with the Court having jurisdic- 
tion of a written retrial petition (to which should be 
attached a copy of the original judgment and evidence) 
specifying the reasons therefor. 


ARTICLE 423. An application for a retrial shall not 
stay the execution of sentence; Provided, however, that 
a Procurator attached to a Court having jurisdiction 
may, prior to any ruling having been made relative to a 
retrial, order the execution of sentence to be stayed. 


ARTICLE 424. (I) An application for retrial may be 
withdrawn at any time before the judgment passing on 
tke application is given. 
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j (II) A person who has withdrawn an 
application for retrial shall not apply for it again on 
the same ground. 


ARTICLE 425. The provisions of Articles 350 and 
$52 shall also apply to applications for retrials and the 
withdrawal thereof. 


ARTICLE 426. If the Court considers that an applica- 
tion for a retrial is contrary to provisions relating to 
procedure, it shall dismiss same by a ruling. 


ARTICLE 427. (I) If the Court considers that an 
application for a retrial is untenable, it shall dismiss 
same by a ruling. 

(II) After a ruling has been given as 
specified in the last section, another application for 
retrial shali not be made on the same ground. 


ARTICLE 428. (I) If the Court considers that an 
application for retrial is tenable, it shall order the com- 
mencement of the retrial by a ruling. 

(II) After the ruling specified in the 
last section is given, it (the Court) may order the execn- 
tion of sentence to be stayed by a ruling. 

(III) A Kang Kao may be made 
within three (3) days against the ruling specified in 
section I. 


ARTICLE 429. When a ruling ordering the commence- 
ment of retrial has become final, the Court shall retry 
the case, according to the ordinary procedure applicable 
to its grade. 


ARTICLE 430. (I) If an application for retrial is 
made for the benefit of a convicted person who is dead, 
judgment shall be immediately rendered without verbal 
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argument after the Procurator or private complainant 
has expressed his opinion in writing; Provided, however, 
that where the private complainant is dead, the Court 
may immediately render judgment or notify the Procu- 
rator to express his opinion. 

4 (II) The provisions of the last section 
shall also apply if an application for a retrial is made 
for the benefit of a convicted person who dies before 
the judgment at the retrial is given. 

(It) No appeal is allowed from a 
judgment given in accordance with the provisions of the 
last two sections. 


ARTICLE 431. If an application prejudicial to the 
person convicted is made for a retrial and such person 
dies before judgment at the retrial is given, such appli- 
cation and all rulings relating thereto shall be invalid. 


ARTICLE 432. If an application for a retrial is made 
for the benefit of a person pronounced ‘‘Guilty,”’ the 
sentence pronounced on retrial shall not be more severe 
than the one pronounced in the original judgment. 


ARTICLE 433. If an application for retrial is made 
for the benefit of a person convicted and a judgment 
of ‘‘Not Guilty’’ is pronounced (on retrial), such writ- 
ten judgment shall be published in the Government 
Gazette or some other newspapers. 
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PART VI 
EXTRAORDINARY APPEALS 


ARTICLE 434. If it is discovered after judgment 
becomes final that the trial was conducted contrary to 
law, the Procurator General of the Highest Court may 
file an extraordinary appeal with the Highest Court. 


ARTICLE 435. If a Procurator discovers that the 
circumstances mentioned in the last article are present, 
he shall transmit the record and exhibits, together with 
his written opinion to the Procurator General of the 
Highest Court, with the request that an extraordinary 
appeal be filed. 


ARTICLE 436. An extraordinary appeal shall be 
perfected by filing with the Highest Court a written ex- 
traordinary appeal petition setting forth the reasons 
therefor. 


ARTICLE 437. Judgment in an extraordinary appeal 
shall be given without (the hearing of) verbal argument. 


ARTICLE 438. (I) The Highest Court shall limit its 
investigations in extraordinary appeals to the matters 
specified in the reasons (for appeal). 

(Il) The provisions of Article 386 
shall also apply to extraordinary appeals. 


ARTICLE 439. If an extraordinary appeal is con- 
sidered to be untenable, it shall be dismissed by a 
judgment. 
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ARTICLE 440. If an extraordinary appeal is con- 
sidered to be tenable, judgment shall be given as follows: 
(1) Where the original judgment is contrary to law, 
that portion which is not in accordance with 
the law shall be set aside; Provided, however, that 
where the punishment imposed by the original 
judgment is prejudicial to the accused, another 
judgment shall be given; 
(2) Where the procedure followed in rendering the 
original judgment is contrary to law, such pro- 
cedure shall be set aside. 


ARTICLE 441. A judgment in an extraordinary 
appeal shall not, except as provided in the provisory 
clause of subsection 1 of the last article, affect the 
accused, 
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PART VII 
SUMMARY PROCEDURE 


ARTICLE 442. (I) In cases involving the offences 
enumerated in Article 61 of the Criminal Code, the 
Court of first trial may, by relying on a confession made 
by an accused during _preliminary investigation or on 
other evidence which is sufficient to convict, upon ap- 
plication by the Procurator, pass sentence by an order 
without observing the usual trial procedure; Provided, 
however, that if necessary, an accused may be examined 
before being sentenced. 


(II) A sentence passed by an order as 
specified in the last section shall be limited to imprison- 
ment for a period not exceeding six months, detention 
or a fine, 


ARTICLE 443. (I) The order passing sentence may 
also include confiscation or other necessary measures. 
(II) The provisions of the provisory 
clause of Article 291 shall also apply to an order passing 
sentence. 


ARTICLE 444. (I) If the Procurator during the 
preliminary investigation of offences specified in Article 
61 of the Criminal Code considers, after having taken 
into consideration the circumstances, that it is ap- 
propriate for sentence to be passed by an order, he (the 
Procurator) shall immediately make such an application 
in writing, 
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(II) The provisions of Article 243 
shall also apply to the application specified in the last 
section. 

(II) An application for passing 
sentence by an order specified in section I shall have 
the same effect as the institution of a public prosecu- 
tion. 


ARTICLE 445. If a Procurator applies for the 
passing of a sentence by an order and the Court con- 
siders that it is unable or improper to pass sentence 
by an order, it (the case) shall be tried in accordance 
with the ordinary procedure. 


ARTICLE 446. A case in which sentence is passed by 
an order shall be immediately dealt with by the Court. 


ARTICLE 447. An order passing a sentence shall be 
in a brief form stating the following particulars: 
(1) The particulars mentioned in section I of Article 
; 

(2) The facts and evidence of the offence; 

(3) The law applicable; 

(4) The matters set forth in the several subsections 

of Article 301; 


(5) A statement to the effect that an application for 
formal trial may be made within five days after 
the receipt of such order. 


ARTICLE 448. The Clerk shall, after receipt of the 
original copy of the order passing sentence, immediately 
make true copies and serve same on the parties con- 
cerned. 
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ARTICLE 449. (I) An application for formal trial 
may be made by the accused within five (5) days after 
the receipt of the order passing sentence. 

(Il) The application referred to in 
the last section shall be made by the filing of a written 
petition with the Court which gave the order passing 
sentence, 


(III) The provisions of Article 343 
shall also apply to the application mentioned in section I. 


ARTICLE 450. The accused may waive his right to 
make application for formal trial. 


ARTICLE 451. An application for formal trial may 
be withdrawn before judgment (is rendered) by the 
Court of first trial. 


ARTICLE 452. (I) Waiver and withdrawal of an ap- 
plication for formal trial may be made by a written 
petition directed to the Court which gave the order 
passing sentence; Provided, however, that (such waiver 
or withdrawal) may be made verbally on the date set 
for hearing. 

(Il) The provisions of Article 343 
shall also apply to the waiver and withdrawal specified 
in the last section. 


ARTICLE 453. If an accused waives or withdraws his 
application for formal trial he (thereby) loses his right 
to apply (for formal trial). 


ARTICLE 454. (I) If the Court considers an applica- 
tion for formal trial to be contrary to provisions relat- 
ing to procedure, it shall dismiss same by a ruling. 

(II) A Kang Kao may be taken 
against the ruling specified in the last section. 
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ARTICLE 455. If the Court considers an application 
for formal trial to be legal (i. e., tenable) it (the Court) 
is not bound by the order passing sentence (and) shall 
try the case in accordance with the ordinary procedure. 


ARTICLE 456. If an accused fails to appear without 
good reason, after having been legatly summoned, on 
the date set for hearing of the application for formal 
trial, it may not be necessary to investigate, and same 
(the application) may be dismissed by a judgment. 


ARTICLE 457. After the Court has given judgment 
upon the application for formal trial, the order passing 
sentence is invalid. 


ARTICLE 458. An order passing sentence has the 
same validity as a final judgment when the period 
allowed to make an application for formal trial has 
expired or the right to make an application has been 
waived or withdrawn by the accused, or the judgment 
dismissing the application has become final. 


ARTICLE 459. (I) When the Court of first trial 
pronounces a sentence of imprisonment of not more 
than six months, detention or a fine in cases involving 
the offences enumerated in Article 61 of the Criminal 
Code, the written (summary) judgment may contain 
in brief form, only the full name of the accused, the 
syllabus, the facts of the crime and the law applicable. 
It (the summary judgment) shall be signed by the 
Judge and a true copy delivered to the accused in 
open court at the time of its pronouncement. Copies 
(of the summary judgment) shall also be delivered to 
the Procurator or private complainant upon their appli- 
cation for same. 
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(IL) The provisions of the last section 
shall not apply if the accused is not present in Court 
when the (summary) judgment is pronounced. 

(1) If the circumstances mentioned 
in section I are present, the period allowed for appeal 
shall commence to run from the day of delivery of the 
true copy (of the summary judgment) to the accused. 

(IV) If a party (concerned) appeals, 
after a true copy (of the summary judgment) is deliv- 
ered as specified in section I, a formal (i. e., ordinary) 
written judgment shall be prepared and served on such 
party. The same rule shall apply if a party (con- 
cerned), within five days of the pronouncement of the 
(summary) judgment, applies for the service of a formal 
(i. e., ordinary) judgment; Provided, however, that such 
does not conflict with the application of the provisions 
of the last section. 
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PART VIII 
EXECUTION 


ARTICLE 460. A decision, peace protective measures 
excepted, shall be executed after it becomes final, unless 
there are special provisions to the contrary. 

a 

ARTICLE 461. (I) Decisions shall be executed under 
the supervision of a Procurator attached to the Court 
which rendered the judgment; Provided, however, that 
this rule shall not apply in cases where, according to the 
nature of the decision execution thereof should be 
(executed) under the supervision of the Court, the 
Presiding Judge, Commissioned Judge or Requisitioned 
Judge, or where there are special provisions (to the 
contrary). 


(Il) A Procurator attached to the 
higher Court shall supervise the execution of a decision 
of a lower Court when it (the decision) has to be 
executed because of a decision (by a higher Court) 
dismissing an appeal or Kang Kao or because of the 
withdrawal of an appeal or Kang Kao. 


(II) If the record, under the cireum- 
stances specified in the last section, is in the lower 
Court, the decision shall be executed under the supervi- 
sion of the Procurator of the said (lower) Court. 


ARTICLE 462. The execution of a decision shall be 
supervised by a written instruction to which are attached 
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a copy of the written decision, or a complete or abbre- 
viated copy of the notes; Provided, however, that this 
tule shall not apply to the supervision of executions 
other than executions of punishments or peace protective 
measures which do not require written instructions. 


ARTICLE 463. If the sentence consists of two or more 
principal punishments, fines excepted, the severest of 
such punishments shall be the first executed; Provided, 
however, that if necessary, the Procurator may order 
the other punishments to be first executed. 


ARTICLE 464. When a judgment imposing the death 
sentence becomes final, the Procurator shall immediately 
transmit the record in the case to the highest Judicial 
Administrative Office. 


ARTICLE 465. A death sentence shall be executed 
within three days after the receipt of confirmation from 
the highest Judicial Administrative Office. 


ARTICLE 466. A death sentence shall be executed in 
a gaol. 


ARTICLE 467. (I) A Procurator and a Clerk shall 
be present at the execution of a death sentence. 


(II) No one shall be admitted to the 
execution ground except by permission of the Procurator 
or Chief Warden of the gaol. 


ARTICLE 468. (I) The Clerk who attends the execu- 
tion of the death sentence shall take notes. 


(II) The notes shall be signed by the 
Procurator and the Chief Warden. 


ARTICLE 469. (I) The execution of an insane person 
who is sentenced to death shall be stayed by order of 
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the highest Judicial Administrative Office until he be- 
comes normal (i. e., sanity returns). 

(II) The execution of a pregnant 
woman who is sentenced to death shall'be stayed by 
order of the highest Judicial Administrative Office until 
she gives birth. 

(III) If execution has been stayed in 
accordance with the provisions of the last two sections, 
sentence may not be executed, except by an order issued 
by the highest Judicial Administrative Office, after 
normality returns (ji. e., sanity returns) or child birth. 


ARTICLE 470. Unless otherwise provided by law, 
persons sentenced to imprisonment and/or detention 
shall be separately confined in gaol, and ordered to 
perform labour; Provided, however, that depending on 
the circumstances (such persons) may be exempted from 
labour. 


ARTICLE 471. Where a person has been sentenced to 
imprisonment or detention, such. sentence shall be 
stayed at the direction of the Procurator until such 
person recovers, or the cause of the stay (of execution) 
is removed under any one of the following circum- 
stances: 

(1) Insanity; 

(2) Pregnancy of seven months and upwards; 

(3) Having given childbirth within less than a month; 

(4) Sickness, and it is apprehended that the execution 

of sentence may endanger life. 


ARTICLE 472. If execution of sentence is stayed in 
accordance with subsections 1 and 4 of the last article, 
the Procurator may send the person so sentenced to a 
hospital or some other suitable place. 
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ARTICLE 473. (I) If a person under sentence of 
death, imprisonment or detention is not detained, he 
shall be summoned by the Procurator when time for 
execution arrives, and if he fails to appear when sum- 
moned, he shall be arrested on a warrant. 


(IL) A person convicted as mentioned 
in the last section may be arrested immediately with a 
warrant, in accordance with subsections 1 and 2 of 
Article 76, or a cireular order issued in accordance with 
Article 84. 


ARTICLE 474. (I) A sentence of a fine, pecuniary 
penalty, confiscation, forfeiture, or recovery of money 
shall be executed in accordance with the order of the 
Procurator; Provided, however, that a fine or pecuniary 
penalty may be executed under the instructions of a 
Judge in open court when, after the judgment is pro- 
nounced, the person sentenced agrees with the decision 
and the Procurator is not present. 

(Il) The order issued as provided in 
the last section shall have the same effect as executions 
in civil cases. 

(III) A sentence of a fine, confiseation 
or recovery of money may be executed upon-the property 
left by the person so sentenced. 


ARTICLE 475. The provisions relating to the execu- 
tion of civil decisions shall also apply to the execution 
of decisions mentioned in the last article. 


ARTICLE 476. Confiscated property shall be disposed 
of by the Procurator. 


ARTICLE 477. If an application for the return of 
confiscated property is made within three months after 
execution by the person entitled to same (i. e., the prop- 
erty), the portion thereof which has not béen destroyed 
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or abandoned shall be returned by the Procurator. If 
the property confiscated has been sold at public auction, 
the sum realized from the sale shall be returned. 


ARTICLE 478. In case of counterfeit or altered prop- 
erty, the Procurator shall at the time he returns same, 
remove the counterfeit or altered portion, or mark same 
to that effect. 


, ARTICLE 479. (I) If property attached cannot be 
returned due to the address of the owner being unknown 
or for any other reason, public notice of such shall be 
given by the Procurator. 

(IL) If no application for the return 
of attached property is made within six months from 
the first day of the giving of public notice, such property 
shall escheat to the National Treasury. 

(IIL) Valueless property and property 
which is inconvenient to keep may be destroyed or 
converted into money by an auction sale and the pro- 
ceeds preserved, notwithstanding that the period 
referred to in the last section has not expired. 


ARTICLE 480. If a suspended sentence is to be 
rescinded, the Procurator attached to the District Court 
situated at the place where the person sentenced is 
found, or where his last residence was, shall make an 
application to said Court for a ruling. 


ARTICLE 481. Where a new sentence should be given 
according to Article 48 of the Criminal Code or where 
the sentence to be executed according to Articles 53 and 
54 of the Criminal Code should be determined in ac- 

cordance, with the provisions of subsections 5 to 7 of 
Article 51 of the Criminal Code, the Procurator attached 
to the Court giving the last judgment determining the 
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facts of the crime shall. make an application tu said 
Court for a ruling. 


ARTICLE 432. Where according to the provisory 
clause of Article 470 of this Code, a person sentenced 
should be exempted from the performance of labour, 
the order (for such) shall be given by the Procurator 
supervising the execution of the sentence. 


ARTICLE 483. Where according to section I of Article 
42 of the Criminal Code, the payment of a fine should 
be commuted to labour, the order (for such) shall be 
given by the Procurator supervising the execution of 
sentence. 


ARTICLE 484. (I) Where the payment of a fine is 
commuted to labour, (such sentence) shall be executed 
separately from the prisoners sentenced to imprisonment 
or detention. 


(II) The provisions of Articles 471 
and 473 shall also apply to commutation to labour. 


ARTICLE 485.. Where the execution of a sentence 
should be remitted according to section IV of Article 86 
or section III of Article 88 of the Criminal Code, (or) 
where the prisoner is placed under peace protective 
measures according to the provisory clause of Article 
96 of the Criminal Code, (or) where the execution of 
the peace protective measures is extended or remitted 
according to Article 97 of the Criminal Code, (or) 
where the execution of the peace protective measures 
is remitted according to Article 98 of the Criminal Code, 
(or) where the execution of the peace protective meas- 
ures is permitted according to Article 99, the Procurator 
shall apply to the Court for a ruling. 
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ARTICLE 486. Where punishment, is replaced Bat . 
warning according to ‘Article 43 of the Criminal Cod 
(the warning) shall be given by a Procurator. 


ARTICLE 487. If a party wishes to ask Gusalibas 
concerning the interpretation of a decision imposing a 
sentence, such party may propound (in writing) such 
questions to the Court which pronounced the decision. 


ARTICLE 488. If the person sentenced, or his statu- 
tory agent or spouse considers that the execution of the 
sentence has been improperly directed by the Procu- 
rator, he may object to same (in writing) to the Court 
which pronounced the decision. 


ARTICLE 489. (I) Questions or objections shall be 

made by a written petition. 

(II) Questions or objections may be 
withdrawn by a written petition at any time before a 
decision is rendered. 

(IJ) The provisions of Article 343 
shall also apply to the making or withdrawal of ques- 
tions or objections. 


ARTICLE 490. The Court shall give a ruling upon 
questions or objections. 
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PART IX. 
SUPPLEMENTARY CIVIL ACTIONS 


ARTICLE 491. (I) Any person who has suffered 
injury by the commission of an offence may bring a 
supplementary civil action, together with the criminal 
case, for damages against the accused and any other 
persons who may be liable according to civil law. 

(IL) The claim for damages specified 
in the last section shall be determined in accordance 
with the provisions of civil law. 


ARTICLE 492. A supplementary civil action shall be 
filed after the institution of the criminal prosecution, 
but before the close of the argument at the second trial; 
Provided, however, that such an action shall not be filed 
after the close of argument at the first trial and before 
the filing of an appeal. 


ARTICLE 493. (I) Where a Court gives a ruling 
mentioned in section II of Article 6, Articles 8 to 10 
of this Code, with respect to the criminal action, a 
similar ruling shall be considered to have been made 
with regard to the supplementary civil action. 

(Il) If pronouncement of ‘‘Mistake 
in Jurisdiction’’ and ‘‘Case to be Transferred’’ is made 
in the criminal action, a similar ruling shall be made 
in the supplementary civil action. 
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ARTICLE 494. Unless otherwise provided by special 
provisions in this Part (Part IX), the provisions 
relating to criminal procedure shall also apply to 
supplementary civil actions; Provided, however, that if 
supplementary civil action is returned, delivered or 
transferred to the civil Court, the provisions of the 
Code of Civil Procedure shall apply. 


ARTICLE 494. The provisions of the Code of Civil 
Procedure relating to the following matters shall apply 
to supplementary civil actions: 

(1) Legal and Procedural capacity of the party con- 
cerned; 

(2) Joint actions; 

(3) Intervention; 

(4) Agents ad litem and assistants; 

(5) Stay of proceedings; 

(6) Presence of the parties in person; 

(7) Compromise ; 

(8) Judgment rendered on account of waiver; 

(9) ™ withdrawal of prosecution, appeal or Kang 

05 
(10) Conservative proceedings. 


ARTICLE 496. (I) A supplementary civil action shall 
be instituted by the filing of a written petition with the 
Court. 

(II) The provisions of the Code of 
Civil Procedure shall also apply to the written petition 
. specified in the last section. 


ARTICLE 497. The same number of copies of the 
petition and written preliminary petitions of each party 
as there are opposing parties shall be prepared and 
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filed with the Court which shall serve them on (said) 
opposing parties. 


ARTICLE 498. The parties concerned in the supple- 
mentary civil action may be summoned on the date set 
for trial of the criminal proceedings. 


ARTICLE 499. If the plaintiff explains in open court 
on the date set for hearing the reason why he is unable 
to file a written (civil) petition, he may verbally institute 
a supplementary civil action; Provided, however, that 
this rule shall not apply if the accused is not present 
(in Court). 


ARTICLE 500. The trial of a supplementary civil 
action shall be held after the trial of the criminal action 
has taken place; Provided, however, that if the Presid- 
ing Judge considers it appropriate, he may also simul- 
taneously (i. e., during the trial of the criminal case) 
make investigation. 


ARTICLE 501. It is not necessary for the Procurator 
to participate in the trial of a supplementary civil 
action. 


ARTICLE 502. If a party, after having been legally 
summoned, fails to appear without good reason, or does 
not make an argument when he does appear, judgment 
may be given without waiting for his testimony. The 
same rule shall apply when he retires from the Court 
without first obtaining permission. 


ARTICLE 503. If the evidence is investigated during 
a criminal action, the evidence in the supplementary civil 
action may be considered as having been investigated. 


ARTICLE 504. Judgment in the supplementary civil 
action shall be rendered according to the facts estab- 
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lished in the criminal action; Provided, however, that 
this rule shall not apply where the judgment is rendered 
by virtue of waiver. 


ARTICLE 505. Judgment in the supplementary civil 
action shall be rendered either simultaneously with (the 
judgment) in the criminal action or within five days after 
judgment is rendered in the criminal action. 


ARTICLE 506. (I) If the Court considers that the 
plaintiff’s action is illegal or untenable, it shall dismiss 
same by a judgment. 

(IL) If the Court considers the plain- 
tiff’s case tenable, it shall render judgment against the 
defendant, as requested in the petition. 


ARTICLE 507. (I) If the criminal proceedings result 
in a judgment of ‘‘Not Guilty,” ‘‘Exempt from Prose- 
eution’? or “Case Not Entertained,’’ the Court shall 
dismiss the plaintiff’s action by a judgment; Provided, 
however, that upon plaintiff’s application, the Court 
shall transfer the supplementary civil action to a com- 
petent Civil Court (for trial); 

(II) If an appeal is not filed against 
the judgment rendered in the criminal action, no appeal 
can be filed against the (civil) judgment’ mentioned in 
the last section. 


ARTICLE 508. (I) If the Court considers that the 
supplementary civil action is so complicated that the 
trial cannot be concluded except after a long period of 
time, it (the Court) may at any stage of the proceedings, 
transfer (the supplementary civil case) to the civil divi- 
sion of the Court. 

(II) Costs shall be remitted i in cases 
transferred according to the last section. 
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(Ill) No Kang Kao shall be filed 
against a ruling made according to section I. 


ARTICLE 509. (I) If an order passing sentence has 
the same validity as a final judgment, (the Court) shall, 
by a ruling, transfer the supplementary civil action to 
the civil division of the Court. 

(IL) Costs shall be remitted in cases 
transferred according to the last section. 


(IIl) No Kang Kao shall be filed 
against a ruling made according to section I. 


ARTICLE 510. If according to criminal procedure no 
appeal can be filed with a Court of third trial against a 
judgment rendered by a Court of second trial, no appeal 
can be filed in the supplementary civil action with the 
Court of third trial against a judgment rendered by a 
Court of second trial. 


ARTICLE 511. If an appeal has been made according 
to criminal procedure to the Court of third trial against 
a judgment rendered by a Court of second trial, no 
reasons for appeal against the judgment in the supple- 
mentary civil action may be set forth in the appeal 
(petition). 


ARTICLE 512. If the Court of third trial considers 
that the appeal is untenable according to criminal pro- 
cedure and dismisses same, it (the Court) shall, 
depending on the circumstances, render judgment in 
respect to the appeal in the supplementary civil action 
as follows: 


(1) If the original judgment rendered in respect of 
the supplementary civil action is not contrary to 
law (and) there is no ground for appeal, it (the 
Court) shall dismiss the appeal. 
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(2) If the original judgment rendered in respect of 
the supplementary civil action is contrary to law 
(and) there is ground for appeal, it (the Court) 
shall set aside such judgment and render a judg- 
ment of its own in respect of said case; Provided, 
however, that if it is necessary to determine the 
facts it (the Court) shall return the case to the 
civil division of the original Court, or refer the 
case to the civil division of another Court of the 
same grade. 


ARTICLE 513. If the Court of third trial considers 
that the appeal is tenable according to criminal pro- 
cedure and renders a judgment of its own setting aside 
the original judgment, it (the Court) shall, after taking 
into consideration the circumstances, render judgment 
in respect of the supplementary civil action as follows: 


(1) If the modification of the judgment according to 
criminal procedure affects the supplementary 
civil action, or if the original judgment in the 
supplementary civil action is contrary to law 
(and) there is ground for appeal, it (the Court) 
shall set aside such judgment and render a judg- 
ment of its own in respect of said case; Provided, 
however, that if it is necessary to determine the 
facts it (the Court) shall return the case to the 
civil division of the original Court, or refer the 
case to the civil division of another Court of the 
same grade. 


(2) If the modification of the judgment according to 
criminal procedure does not affect the supple- 
mentary civil action or the original judgment in 
the supplementary civil action is not contrary to 
law (and) there is no ground for appeal, it (the 
Court) shall dismiss the appeal. 
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ARTICLE 514. If the Court of third trial considers 
that the appeal is tenable according to criminal pro- 
cedure (and) sets aside the original judgment and 
returns said case to the original Court, or refers same 
to another Court, it (the Court) shall render a judg- 
ment (similar to the one in the criminal case) in respect 
of the appeal in the supplementary civil action. 


ARTICLE 515. (I) If the Court of second trial or 
the Court of third trial is required (by law) to try the 
case in respect of only the supplementary civil action, 
it (the Court concerned) shall, by a ruling, transfer the 
ease to its civil division. 

(II) No Kang Kao may be filed 
against a ruling specified in the last section. 


ARTICLE 516. If an application is filed for retrial 
of the judgment rendered in respect of a supplementary 
civil action, the applicant shall file, according to the Code 
of Civil Procedure, an application for retrial in the 
civil division of the Court whieh rendered the original 
judgment. 
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LAW GOVERNING THE 
ENFORCEMENT OF THE CODE OF 
CRIMINAL PROCEDURE OF THE 
REPUBLIC OF CHINA 


(Promulgated by the National Government on April 
1,1935. Enforced as from July 1, 1935) 


ARTICLE 1. The words ‘‘Old Code of Criminal Pro- 
cedure’’ as mentioned in this law refer to the Code of 
Criminal Procedure enforced as from September 1, 1928. 


ARTICLE 2. If the preliminary investigation or trial 
of a case has commenced prior to the enforcement of 
the (New) Code of Criminal Procedure, the proceedings 
subsequent to the enforcement of the (New) Code of 
Criminal Procedure shall, unless otherwise provided by 
special provisions, be concluded in accordance with the 
provisions of the (New) Code of Criminal Procedure. 


ARTICLE 3. Prior to the enforcement of Organic 
Law of Courts, the Old Code of Criminal Procedure shall 
still apply to jurisdiction in procedural matters and to 
the limitation (of the right) to appeal or Kang Kao to 
a Court of third trial. 


ARTICLE 4. If the trial of a case per connexionem 
amalgamated and entertained by a higher Court has 
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commenced prior to the enforcement of the (New) Code 
of Criminal Procedure, such higher Court shall con- 
tinue to try same. 


ARTICLE 5. Prior to the system of Public Defender 
being adopted, the Presiding Judge shall appoint either 
a lawyer or a student Judge to act as counsel for defence, 
as prescribed in Article 31 of the (New) Code of 
Criminal Procedure. 


ARTICLE 6. The detention of an accused during trial 
prior to the enforeement of the (New) Code of Criminal 
Procedure shall be deemed to be rescinded upon its 
enforcement, provided the maximum principal punish- 
ment is three years or less and the period of such de- 
tention has been extended more than three times. The 
same rule shall apply where the combined number of 
extensions, both before and after the enforcement of the 
(New) Code of Criminal Procedure exceeds three times. 


ARTICLE 7. The forfeiture of cash security shall, be 
remitted, except where the accused has absconded, when 
a ruling concerning the forfeiture of cash security has 
been made, but not executed, prior to the enforcement 
of the (New) Code of Criminal Procedure. 


ARTICLE 8. If prior to the enforcement of the 
(New) Code of Criminal Procedure, security is furnished 
or an accused is committed to the custody of ancther 
according to Article 86 of the Old Code of Criminal 
Procedure, such security or the committal to the custody 
of another shall lose its validity. 


ARTICLE 9. The execution of a pecuniary penalty 
shall be remitted when a ruling imposing such penalty 
upon the possessor of attached property in accordance 
with Article 128 of the Old Code of Criminz] Procedure 
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has not been executed or its execution is incomplete 
prior to the enforcement of the (New) Code of Criminal 
Procedure. 


ARTICLE 10. The payment of compensation or execu- 
tion of a pecuniary penalty shall be remitted when a 
ruling requiring a witness to pay compensation or a 
pecuniary penalty which was commuted to detention in 
accordance with Articles 95, 96 and 113 of the Old Code 
of Criminal Procedure has not been executed or its 
execution is incomplete prior to the enforcement of the 
(New) Code of Criminal Procedure. 


ARTICLE 11. If prior to the enforcement of the 
(New) Code of Criminal Procedure, no reasons for 
appeal against the judgment of a Court of second trial 
are specified in the appeal petition, (the appellant) shall 
still, in accordance with the provisions of the Old Code 
of Criminal Procedure, be ordered to set forth his 
reasons in writing. 


ARTICLE 12. If a period is prescribed in the (New) 
Code of Criminal Procedure within which a procedural 
act may be performed, such period shall commence to 
operate as from the day of enforcement of the (New) 
Code of Criminal Procedure; Provided, however, that 
if prior to the enforcement of the (New) Code of 
Criminal Procedure, the period specified in the Old Code 
of Criminal Procedure has partly elapsed, such period 
shall be calculated according to the period prescribed 
in the Old Code of Criminal Procedure. ; 


ARTICLE 13. If the execution of a decision has not 
been completed prior to the enforcement of the (New) 
Code of Criminal Procedure, it shall be executed ac- 
cording to the (New) Code of Criminal Procedure. 
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ARTICLE 14. If an appeal which is not allowed ac- 
cording to Article 510 of the (New) Code of Criminal 
Procedure is perfected in a supplementary civil action 
with a Court of third trial prior to the enforcement of 
the (New) Code of Criminal Procedure, the hearing of 
such appeal shall nevertheless continue. _ 


ARTICLE 15. A ruling ordering payment of costs 
giv a competent Civil Court in a supplementary 
on Fey transferred to it in accordance with Article 
510 of the Old Code - Criminal ges een shall still be 
effective. — aopet 


ARTICLE 16. This Law shall be effective as from the 


date upon which the (New) Code of Criminal Procedure 
is enforced, 


— 140 — 


B+ POAT Te LE BES 


PAA RAPE De AB Da FS 


Hi 


SA MET OF RE TE 


PARAE RAREB IRE PINAR FRI BD 


BrAte A A TZ AAT 


a ee 


COURT AGREEMENT 


Agreement between His Majesty’s Government in the United 
Kingdom and the Brazilian, Netherlands, Norwegian and 
United States Governments and the Chinese Government 
relating to the Chinese Courts in the International Settle- 
ment at Shanghai, with relative Exchange of Notes and 
Declaration. 


ARTICLE 1 


FROM the date on which the present Agreement comes into 
force, all former rules, agreements, exchanges of notes et cetera 
having special reference to the establishment of a Chinese 
Court in the International Settlement at Shanghai shall be 
abolished, 


ARTICLE 2 


The Chinese Government shall, in accordance with Chinese 
law and regulations relating to the judiciary and subject to 
the terms of the present Agreement, establish in the Interna- 
tional Settlement at Shanghai a District Court (Ti Fang Fa 
Yuan) and a Branch High Court (Kao Teng Fa Yuan Fen 
Yuan). All Chinese laws and regulations, substantive as well 
as procedural, which are now in force or which may hereafter 
be duly enacted and promulgated shall be applicable in the 
Courts, due account being taken of the Land Regulations and 
Bye-Laws of the International Settlement, which are applicable 
pending their adoption and promulgation by the Chinese 
Government, and of the terms of the present Agreement. 

Judgments, decisions and rulings of the Branch High Court 
are subject to appeal, according to Chinese law, to the Supreme 
Court of China. 
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ARTICLE 3 


The former practice of Consular deputies or Consular officials 
appearing to watch proceedings or to sit jointly in the 
Chinese court now functioning in the International Settlement 
shall be discontinued in the Courts established under the 
present Agreement. 


ARTICLE 4 


‘When any person is arrested by the municipal or judicial 
police he shall, within twenty-four hours, exclusive of holidays, 
be sent to the Courts established under the present Agreement 
to be dealt with, failing which he shall be released, 


ARTICLE 5 


The Courts established under the present Agreement shall 
each have a certain number of procurators to be appointed 
by the Chinese Government, who shall hold inquests and 
‘autopsies (Chien Yen) within the jurisdiction of these Courts 
and shall otherwise perform their functions in accordance with 
Chinese law in all eases involving the application of Articles 
103 to 186 of the Chinese Criminal Code, except where the 
Municipal Police of the International Settlement or the party 
eoncerned has already initiated prosecution, provided that all 
preliminary investigations conducted by the procurator shall 
be held publicly and counsel for the accused shall have the 
right to be present and heard. 

In other cases arising within the jurisdiction of the Courts, 
the Municipal Police or the party concerned shall prosecute. 
The Procurator shall have the right to express his views in 
Court in all criminal cases in which the prosecution is instituted 
by the Municipal Police or the party concerned. 


ARTICLE 6 


All judicial processes, such as summonses, warrants, orders 
et cetera, shall be valid only after they have been signed by 
a judge of the Courts established under the present Agreement, 
whereupon they shall be served or executed by the judicial 
police or, as provided below, by the process-servers thereof. 
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No person found in the International Settlement ghall be 
handed over to the extra-Settlement authorities without a 
preliminary investigation in court at which counsel for the 
accused shall have the right to be present and heard, except 
in the case of requests emanating from other modern law courts 
when the aecused may be handed over after his identity has 
been established by the Court. - 

All judgments, decisions and rulings of the Courts shall be 
executed as soon as they become final as a result of the judicial 
procedure in force in the said Courts. Whenever necessary, 
the Municipal Police shall render any assistance within their 
power as may be requested of them. 

The process-servers of the Courts shall be appointed by 
the Presidents of the Courts respectively and their duties 
shall be to serve all summonses and deliver other. documents 
of the Courts in connexion with civil cases. For the execution 
of judgments in civil cases, the process-servers shall be ac- 
companied by the judicial police. The officers and members 
of the judicial police of the Courts shall be appointed by the 
President of the Branch High Court upon the recommendation 
of the Municipal Council and shall be subject to dismissal by 
the President of that Court upon cause shown. Their services 
will also be terminated by the President at the request of the 
Municipal Council upon cause shown. They shall wear the 
uniform designated by the Chinese judicial authorities, and 
shall be subject to the orders end direction of the Courts and 
faithful to their duties. 


ARTICLE 7 


The House of Detention for civil cases and the Women’s 
Prison attached to the Chinese court now functioning in the 
International Settlement at Shanghai shall be transferred from 
that edurt to the Courts established under the present Agree- 
ment and shall be supervised and administered by i Chinese 
authorities. 

All prisoners now serving sentences in the deta attached 
to the Chinese court now functioning in the International 
Settlement and those sentenced by the Courts established under 
the present Agreement shall, at the discretion of the said 


Ss 


Courts, serve their sentences either in such prisons in the 
Settlement or in Chinese prisons outside the Settlement, except 
that offenders against the Police Offences Code and the Land 
Regulations and Bye-Laws and persons under arrest awaiting 
trial shall serve their periods of detention in the Settlement. 
The prisons in the Settlement shall be operated, as far as 
practicable, in conformity with Chinese prison regulations and 
shall be subject to inspection, from time to time, by officers 
appointed by the Chinese judicial authorities. . 

Persons sentenced to death by the Courts established under 
the present Agreement shall be sent to the Chinese authorities 
outside of the Settlement for execution of such sentence. 


ARTICLE 8 


Foreign lawyers duly qualified will be admitted to practice 
in the Courts established under the present Agreement in all 
eases in which a foreigner is a party, provided such foreign 
lawyer can only represent the foreign party concerned. The 
Municipal Council may also be represented in the same manner 
by duly qualified lawyers, Chinese or foreign, in any proceedings 
in which the Council is complainant or plaintiff or the Mu- 
nicipal Police is the prosecutor. 

In other cases or proceedings in which the Council considers 
the interests of the Settlement to be involved, it may be rep- 
resented by a duly qualified lawyer, Chinese or foreign, who 
may submit to the Court his views in writing during the pro- 
ceedings and who may, if he deems necessary, file a petition in 
intervention in accordance with the provisions of the Code of 
Civil Procedure. 

Foreign lawyers who are entitled to practice under this 
Article in the above-mentioned Courts shall apply to the 
Ministry of Justice for lawyers’ certificates and shall be sub- 
ject to Chinese laws and regulations applicable to lawyers, 
including those governing their disciplinary punishment. 


ARTICLE 9 


Four permanent representatives shall be appointed, two by 
the Chinese Government and two by the Governments of the 
other Powers signatory to the present Agreement, who together 
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shall seek to reconcile such differences of opinion regarding 
the interpretation or application of the present Agreement as 
may be referred to them by the President of the Branch High 
Court or by the authorities of the signatory foreign Powers, 
provided that their Report shall have no binding force upon 
either party except by mutual consent, it being understood that 
no judgments, decisions, rulings or orders of the Courts, as 
such, shall be referred to the aforesaid representatives for con- 
sideration. 
ARTICLE 10 

The present Agreement and the attached Notes shall enter 
into effect on April Ist, 1930, and shall continue in force for a 
period of three years from that date, provided that they may 
be extended for an additional period upon mutual consent of 
the parties thereto. 

Nanking, 

February 17, 19th Year R. C. (1930). 


On behalf of the Minister for Foreign Affairs: 
HSU MO. 


On behalf of the Brazilian Charge d’Affaires: 
J. de PINTO DIAS. 


In the name of the American Minister: 
JOSEPH E. JACOBS. 


On behalf of His Britannic Majesty’s Minister: 
W. MEYRICK HEWLETT. 


On behalf of the Norwegian Minister: 
, L. GRONVOLD. 


On behalf of the Netherlands Charge d’ Affaires: 
F. E. H. GROENMAN. 


Seal of Waichiaopu. 
SS 


EXCHANGE OF NOTES 


THE BRITISH, BRAZILIAN, NETHERLANDS, NOR- 
WEGIAN AND UNITED STATES REPRESENTATIVES 
TO DR. WANG 


Nanking, February 17, 1930. 
Sir, 

WITH reference to the Agreement which we have signed 
to-day concerning the establishment of a District Court and a 
Branch High Court in the International Settlement at Shang- 
hai, we have the honour to request your confirmation of our 
understanding on the following points: 


1. It is understood that the Courts established under the 
present Agreement shall exercise jurisdiction over civil and 
criminal cases as well as police offences and inquests in the 
International Settlement at Shanghai, provided that the 
jurisdiction of the said Courts over persons shall be the same 
as that of other Chinese Courts and provided that their 
territorial jurisdiction shall be the same as that of the Chinese 
court now functioning ir the International Settlement at 
Shanghai, except (a) mixed criminal cases arising on private 
foreign property outside the limits of the Settlement and (b) 
mixed civil cases arising in areas surrounding the Settlement. 


2. It is understood that the present practice regarding the 
respective jurisdictions of the Chinese court now functioning 
in the International Settlement and the Court existing in the 
French Concession shall be followed, pending a definite 
arrangement between the Chinese Government and the 
authorities concerned. 


8. It is understood that as far as practicable Chinese shall 
be recommended by the Municipal Council to serve as ufficers 
and members of the judicial polico of the Courts established 
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under the present Agreement. It is further understood that 
among the officers of the judicial police appointed by the 
President of the Branch High Court under Article 6 of the 
present Agreement, there will be one to be designated by the 
Municipal Council, to whom will be allotted by the President 
an office on the Court premises and who will make an entry 
of all judicial processes of the Courts, such as summonses, 
warrants, orders and judgments, for the purpose of service 
or execution in accordance with the provisions of the above- 
mentioned article. 


4. It is understood that the establishment of the Courts 
provided for in the present Agreement in no way affects the 
validity of judgments rendered by the Chinese Court now 
functioning in the International Settlement and its predecessor, 
and that such judgments shall be considered as final and valid 
except where an appeal has been lawfully taken or reserved. 
It is further understood that the judgments of the Courts 
established under the present Agreement shall be on the same 
footing as regards validity as the judgments of all other Chinese 
Courts. 


5. It is understood that the present Agreement does not in 
any way affect or prejudice any future negotiations regard- 
ing the status of extra-Settlement roads. 


6. It is understood that the sum of sixty thousand dollars 
($60,000) now on deposit with the Bank of China to the eredit 
of the present Chinese court in the International Settlement 
shall be maintained by the Chinese Government to the credit 
of the new Courts established under the present Agreement. 


7. It is agreed that in accordance with Chinese law, there 
shall be maintained by the Courts established under the present 
Agreement a storage room for articles confiseated by the Courts, 
which remain the property of the Chinese Government, it being 
understood that confiscated opium and instruments for the 
smoking and preparation thereof shall be burned publicly in 
the International Settlement every three months and that the 
Municipal Council may present to the Presidents of the Courts 
for transmission to the Ministry of Justice such suggestions 
as it may desire to make regarding the disposal of confiscated 
arms. 
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practicable, be continued from the point where they are 
over and concluded within a period of twelve months, 
period may be extended at the discretion of the Courts 
the circumstances in any case so warrant. 


We avail ourselves, &c. 


On behalf of the Brazilian Charge d’Affaires: 
J. de PINTO DIAS. 


In the Name of the American Minister: 
JOSEPH E. JACOBS. 


On behalf of His Britannic Majesty’s Minister: 
W. MEYRICK HEWLETT. 


On behalf of the Norwegian Minister: 
L. GRONVOLD. 


On behalf of the Netherlands Charge d’Affaires: 
t F. E. H. GROENMAN. 


—. 


DR. WANG TO SIR MILES LAMPSON 


Nanking, February 17, 1930. 
Sir, 


I HAVE the honour to acknowledge the receipt of your Note 
referring to the Agreement which we have signed to-day con- 
cerning the establishment of a District Court and a Branch 
High Court in the International Settlement at Shanghai, in 
which you request my confirmation of the following points: 


“1, It is understood that the Courts established under 
the present Agreement shall exercise jurisdiction over civil 
and criminal cases as well as police offences and inquests in 
the International Settlement at Shanghai, provided that the 
jurisdiction of the said Courts over persons shall be the same 
as that of other Chinese Courts and provided that their 
territorial jurisdiction shall be the same as that of the Chinese 
Court now functioning in the International Settlement at 
Shanghai, except (a) mixed criminal cases arising on private 
foreign property outside the limits of the Settlement and (b) 
mixed civil eases arising in areas surrounding the Settlement. 


“2. It is understood that the present practice regarding 
the respective jurisdictions of the Chinese Court now fune- 
tioning in the International Settlement and the Court existing 
in the French Concession shall be followed, pending a definite 
arrangement between the Chinese Government and the 
authorities concerned. 


“3. It is understood that as far as practicable Chinese 
shall be recommended by the Municipal Council to serve as 
officers and members of the Judicial Police of the Courts 
established under the present Agreement. It is further 
understood that among the officers of the Judicial Police 
appointed by the President of the Branch High Court under 
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Article 6 of the present Agreement, there will be one to be 
designated by the Municipal Council, to whom will be allotted 
by the President an office on the Court premises and who 
will make an entry of all judicial processes of the Courts, 
such as summonses, warrants, orders and judgments, for the 
purpose of service or execution in accordance with the provi- 
sions of the above-mentioned Article. 


“4, It is understood that the establishment of the Courts 
provided for in the present Agreement in no way affects 
the validity of judgments rendered by the Chinese Court 
now functioning in the International Settlement and its 
predecessor, and that such judgments shall be considered as 
final and valid except where an appeal has been lawfully 
taken or reserved. It is further understood that the judg- 
ments of the Courts established under the present Agreement 
shall. be on the same footing as regards validity as the 
judgments of all other Chinese Courts. 


**5. It is understood that the present Agreement does not 
in any way affect or prejudice any future negotiations re- 
garding the status of extra-Settlement roads. 


“6. It is understood that the sum of sixty thousand 
dollars ($60,000) now on deposit with the Bank of China to 
the credit of the present Chinese Court in the International 
Settlement shall be maintained by the Chinese Government 
to the credit of the new Courts established under the present 
Agreement. 


“7, Tt is agreed that in accordance with Chinese law, 
there shall be maintained by the Courts established under 
the present Agreement a storage room for articles confiscated 
by the Courts, which remain the property of the Chinese 
Government, it being understood that confiscated opium and 
instruments for the smoking and preparation thereof shall 
be burned publicly in the International Settlement every 
three months and that the Municipal Council may present 
to the Presidents of the Courts for transmission to the 
Ministry of Justice such suggestions as it may desire to make 
regarding the disposal of confiscated arms. 
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“8. It is understood that upon the coming into force 
of the present Agreement, all cases pending in the Chinese 
Court now functioning in the International Settlement shall 
be dealt with in the Courts established under the present 
Agreement in accordance with the procedure in force in the 
latter Courts, “provided that the proceedings in mixed cases 
shall, as far as practicable, be continued from the point where 
they are taken over and concluded within a period of twelve 
months, which period may be extended at the discretion of 
the Courts when the circumstances in any ease so warrant.’’ 


In reply I have the honour to confirm the understanding of 
the points as quoted above. 


I avail myself, &. 


HSU MO, 
On behalf of the Minister for Foreign Affairs 
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DECLARATION 


THE BRITISH, BRAZILIAN, NETHERLANDS, NOR- 
WEGIAN AND UNITED STATES REPRESENTATIVES 
TO DR. WANG 


Nanking, China, February 17, 1930. 
Excellency, 


WITH reference to the agreement which we have signed to-day 
establishing a new Chinese judicial system in the International 
Settlement at Shanghai, we desire to point out that such 
Agreement cannot in any way affect or invalidate rights 
guaranteed to the Powers concerned and to their nationals 
under existing treaties between such Powers and China and 
we accordingly reserve our full rights in this regard. 

We further reserve the right to object to the enforcement 
in the International Settlement of any future Chinese laws 
that affect or in any way invalidate the Land Regulations or 
Bye-Laws of the International Settlement or that may be 
considered prejudicial to the maintenance of peace and order 
within this area. 

We avail ourselves, &c, 


On behalf of the Brazilian Charge d’Affaires: 
J. de PINTO DIAS. 


In the Name of the American Minister: 
JOSEPH E. JACOBS. 


On behalf of His Britannic Majesty’s Minister: 
W. MEYRICK HEWLETT. 


‘i 


On behalf of the Norwegian Minister: 
L. GRONVOLD. 


On behalf of the Netherlands Charge d’Affaires: 
F. E. H. GROENMAN. : 
TABOR FLO HTHOW A/a 


RENEWAL OF AGREEMENT 


Nanking, February 8, 1933. 
Sir, 


Article 10 of the Agreement signed at Nanking on February 
17th, 1930, between the representative of the Chinese Govern- 
ment on the one hand and the representatives of the Brazilian, 
American, French, United Kingdom, Norwegian and Nether- 
lands Governments on the other hand relating to the Chinese 
Courts in the International Settlement at Shanghai provides 
as follows: 


“The present Agreement and the attached Notes shall 
enter into effect on April Ist, 1930, and shall continue in 
force for a period of three years from that date, provided 
that they may be extended for an additional period upon 
mutual consent of the parties thereto.’’ 


It is now proposed, as arranged between us, that the said 
agreement and attached Notes shall be extended for a period 
of three years from April Ist, 1933; that either of the parties 
thereto may notify the other, six months before the expiration 
of the period, of their desire to denounce them; and that in 
ease both parties fail to do so in time, the Agreement and 
attached Notes shall continue in force thereafter, until they are 
denounced by either of the parties thereto, of which denuncia- 
tion six months prior notice shall be given to the other party. 

We have the honour on behalf of our respective Governments 
to agree to the proposed arrangements set forth above for the 
extension of the said Agreement and attached Notes and to 
request Your Excellency’s confirmation thereof. 

We avail ourselves of this opportunity to renew to Your 
Excellency the assurance of our highest consideration. ° 
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(Signed) WILLYS R, PECK, 
Counsellor of Legation, 
on behalf of the American Minister. 
(Signed) PHILIPPE BAUDET, 
in the name of the French Minister. 
(Signed) E. M. B. INGRAM, 
on behalf of His Majesiy’s Minister. 
(Signed) N, AALL, 
Norwegian Charge d’Affaires a. 4. 
(Signed) THORBECKE, 
Netherlands Minister. 


(Signed) AF. LOPES DE ALMEIDA, 
in the name of the Brazilian Minister. 


His Excellency 
Doctor LO WEN-KAN, 
Minister for Foreign Affairs, 
Nanking. 
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Waichiaopu, Nanking, 
February 8, 1933. 


EXCELLENCY, 


I have the honour to acknowledge receipt of your Note of 
to-day’s date which reads as follows: 


“Article 10 of the Agreement signed at Nanking on 
February 17th, 1930, between the representative of the 
Chinese Government on the one hand and the representatives 
of the Brazilian, American, French, United Kingdom, Nor- 
wegian, and Netherlands Governments on the other hand 
relating to the Chinese courts in the International Settlement 
at Shanghai provides as follows: 


‘The present Agreement and the attached Notes shall enter 
into effect on April Ist, 1930, and shall continue in force 
for a period of three years from that date, provided that 
they may be extended for an additional period upon mutual 
consent of the parties thereto.’ 


“It is now proposed, as arranged between us, that the said 
Agreement and attached Notes shall be extended for a period 
of three years from April Ist, 1933, that either of the parties 
thereto, may notify the other, six months before the ex- 
piration of the period, of their desire to denounce them; and 
that, in case both parties fail to do so in time, the Agree- 
ment and attached Notes shall continue in force thereafter 
until they are denounced by either of the parties thereto, of 
which denunciation six months prior notice shall be given to 
the other party. 

‘*We have the honour on behalf of our respective Govern- 
ments to agree to the proposed arrangement set forth above 
for the extension of the said Agreement and attached Notes, 
and to request Your Excellency’s confirmation thereof.’’ 


In reply I have the honour to confirm that the Chinese 
Government agrees to the proposed arrangements as set fortb 
above. 
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I avail myself of this opportunity to renew to Your Excel- 
lency the assurance of my highest consideration. 


(Signed) LO WEN-KAN. 
His Excellency 
Mr. NELSON T. JOHNSON, 
American Minister to China, 
American Legation, 
Peiping. 


Nanking, February 11, 1933. 


Sir, 4 

With reference to our recent conversations, we understand 
that measures are now under contemplation by the Chinese 
authorities for checking undue delay in civil proceedings, with 
special reference to matters of appeal and execution of judg- 
ment, and that such measures, when adopted, will apply also 
to the Courts functioning in the International Settlement at 
Shanghai. We should be grateful for Your Excellency’s con- 
firmation of the above understanding. 

We avail ourselves of this opportunity to renew to Your 
Excellency the assurance of our highest consideration. 


(Signed) WILLYS R. PECK, ; 
Counsellor of Legation, 
on behalf of the American Minister. 


(Signed) PHILIPPE BAUDET, 
in the name of the French Minister. 


(Signed) E. M. B. INGRAM, 

on behalf of His Majesty’s Minister. 
(Signed) N. AALL, 

Norwegian Charge d’Affaires a. i. 
(Signed) THORBECKE, 
Netherlands Minister. 


(Signed) AF. LOPES DE ALMEIDA, 
in the name of the Brazilian Minister. 


His Excellency 
Doctor LO WEN-KAN, 
Minister for Foreign Affairs, 
Nanking. 
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Waichiaopu, Nanking, 
February 12, 1933. 
EXCELLENCY, 


I have the honour to acknowledge the receipt of your Note 
of yesterday’s date which reads as follows: 


‘With reference to our recent conversations we understand 
that measures are now under contemplation by the Chinese . 
authorities for checking undue delay in civil proceedings, 
with special reference to matters of appeal and execution 
of judgment and that such measures, when adopted, will 
apply also to the Courts functioning in the International 
Settlement at Shanghai. We should be grateful for Your 
Excellency’s confirmation of the above understanding.’’ 


In reply I have the honour to confirm that the above under- 
standing is correct. 

TI avail myself of this opportunity to renew to Your Ex. 
cellency the assurance of my highest consideration. 


(Signed) LO WEN-KAN. 


His Excellency 
Mr. NELSON T. JOHNSON, 
American Minister to China, 
American Legation, 
Peiping. 
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MEMORANDUM 


Foreword: The Chinese Courts in the Settlement apply 
Chinese law except when such law has been modified by the 
Court Agreement. If the law and the agreement conflict, the 
agreement takes precedence over the law.* 

In discussing this principle, the Kiangsu High Court, Second 
Branch, said: 


“The Agreement governing the Courts in the International 
Settlement at Shanghai is a kind of a treaty, and should 
therefore have the same effect as a treaty. Furthermore, 
the proper construction is that a treaty takes precedence 
over the law.’’* 


The purpose of this memorandum is to brifly epitomize the 
history of the Chinese Courts in the Settlement and to mention 
a few of the salient differences between Chinese law as applied 
in ordinary Chinese Courts and the Chinese Courts in the 
Settlement. 


Chinese Courts in the Settlement: The First Chinese Court 
in the International Settlement at Shanghai was established 
through the efforts of Sir Harry Parkes, and was known as 
the Mixed Court at Shanghai. The Rules for the Mixed Court 
at Shanghai were made public on the 20th day of April, 1869, 
by Her Britannic Majesty’s Consul, W. H. Medhurst.* The 
most important provisions of these rules provided that an 
official having the rank of sub-prefect should be deputed to 
reside within the Foreign Settlements. He had jurisdiction 


1Case No. 5/27718 8. M. C. vs. Mo Tsung Kee (Kiangsu High Court, 
Second Branch); Judicial Yuan Instruction, Character Hswn No, 459, 
dated July 27, 1931; Judicial Yuan Instruction Character Hsun No, 587, 

dated September 7, 4931, 

#Case No. 5/27718 8. M. C. vs. Ma Tsung Keo, 

SHersles’s China Treaties, Vol. 2, page 66%, 
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to determine civil actions and minor criminal cases arising 
within the Foreign Settlements. If Chinese subjects were 
charged with grave offences punishable by death or the various 
degrees of banishment, he was required to hand the accused 
over to the extra-Settlement authorities for trial and punish- 
ment. This was construed to mean that the sub-prefect had 
jurisdiction in criminal cases where the maximum penalty did 
not exceed imprisonment for a period of five years. All other 
criminal cases were handed over to the extra-Settlement 
Authorities to be dealt with. Inquests were held, not by the 
sub-prefect, but by the District Magistrate of Shanghai. If a 
foreigner was concerned in a case, his Consul or his Deputy 
was entitled to sit with the sub-prefect at the trial, but where 
Chinese only were concerned, the sub-prefect could adjudicate 
the cxse independently and the Consuls could not interfere. 
Where the defendant was a native in foreign employ, the sub- 
prefect was required to inform the Consul concerned of the 
particulars. The Consul was required to place the parties 
before the Court without attempting to sereen or conceal them. 
A Consul or his deputy could attend the hearing, but was not 
entitled to interfere if no foreign interests were involved. 
‘The servants of trading Consuls could not be arrested except 
with the sanction of their masters. 

The Court operated in accordance with these rules until the 
outbreak of the revolution, at which time the Manchu Magistrate 
who presided over the Mixed Court left his post and the ad- 
ministration of justice in the Mixed Court ceased for the time 


On November 10, 1911, the Consular Body at Shanghai 
issued a proclamation notifying all residents in the Interna- 
tional Settlement, foreign and native alike, that the Mixed 
Court would be continued under the guidance of and in concert 
with the Assessors and the Consuls as heretofore. The Munici- 
pal Police were authorized to take eharge of the prisons and 
of the Court and to execute its summonses and warrants when 
bearing the seals of the proper Consular authority, and its 
eerees and orders when countersigned by the proper Assessor. 
The Magistrate, according to theory though not in practice, 
still continued to act as the chief member of the Court in 


4Annual Report of the Municipal Council of 1911, page 52. 
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Chinese civil cases. In practice, however, the Assessor was a_ 
member of the Court. If a foreign interest were involved in 
a Chinese civil case, preference was given to the Assessor of 
the nationality interested to sit and watch the case. ‘‘Foreign 
interest’’ was explained to mean ‘‘ where a foreigner or a foreign 
body or corporation has such an interest in the decision of a 
ease that he or they will reap advantage from its favorable 
decision, disadvantage from its unfavorable decision.’”’? The 
Consul General of the nationality concerned was the sole person 
to determine whether a foreign interest was involved or not.® 

In criminal cases, the Magistrates held that they only had 


permitted the Court to take jurisdiction in all cases, In:eeriows 
eases, where the penalty imposed was more than five years, 
the foreign charge sheet stated the decision which was executed 
by the Municipal Council while the Chinese charge sheet 
generally read: ‘‘Five years’ imprisonment on the termination 
of which to be brought before the Court for further order.’’ 
If the death penalty was imposed, the convicted person was 
handed over to the extra-Settlement Authorities for execution. 
Before execution, however, he was given another trial, after 
which if the evidence were deemed insufficient, he was some- 
times, but not always released. 

The Supreme Court of the former Peking regime, in answer 
to a letter from the Chief Procurator’s Court, stated that the 
Mixed Court at Shanghai as controlled by the Consular Body 
was not properly organized in compliance with Treaty provi- 
sions, and as such, should not be recognized as a judicial 
tribunal.® 

There was much controversy oyer the Court as controlled 
by the Consular Body, the Chinese Government claiming that 
its operation was contrary to Treaty provisions, and the 
Foreign Governments contending that it was necessary and 
essential for the administration, of justice at Shanghai. The 
result of this controversy was the signing of an agreement 
between the Consular Body and the Kiangsu Provincial 


SProcedure im the Mized. Court, in Chinese Civil Cases, Annual. Beyort 
of the 8. M. he 1911, page 55. 
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Government dated October 31, 1926, and which went into force 
on January 1, 1927, providing for the establishment at Shang- 
hai, China, of the Shanghai Provisional Court. ® 

The most important provisions of the agreement provided 
that the Court had jurisdiction to adjudicate all civil and 
criminal cases in the Settlement ‘and that all Chinese laws, 
due account being taken of the terms of the agreement, and 
such established rules of the procedure of the Mixed Court 
as were agreed upon should apply. In criminal cases which 
directly affected the peace and order of the International Settle- 
ment, including contraventions of the Land Regulations and 
Bye-Laws and cases in which the accused was in the employ 
of a foreigner having extraterritorial rights, the Senior Consul 
had the right to appoint a deputy to sit with the Judge to 
wateh the proceedings. In Civil cases wherein the Shanghai 
Municipal Council or a foreigner having extraterritorial rights 
appears as plaintiff, and in Criminal cases wherein a foreigner 
having extraterritorial rights is the complainant, the Consul of 
the nationality concerned or the Senior Consul has the right to 
appoint an official to sit jointly with the Judge in accordance 
with the provisions of the treaties. A Court of appeal was 
established in connection with the Provisional Court to deal 
with criminal eases which directly affected the peace and order 
of the Settlement and with mixed criminal cases. In mixed 
civil eases, where a Consular official sat jointly with the Trial 
Judge, an appeal could be taken to the office of the Commis- 
sioner for Foreign Affairs, acting together with the Consul 
concerned. The President and Judges of the Court were 
appointed by the Kiangsu Provincial Government. In cases 
involving imprisonment for ten years or more and in cases 
involving the death penalty, the Court was required to report 
the same to the Kiangsu Provincial Government for approval. 
The Court had attached to it a certain number of Judicial 
Polige detailed for this purpose by the Municipal Council, and 
directly responsible to the Court in the execution of their duties. 
The financial affairs and administrative work of the Conrt 
were placed in the hands of a Chief Clerk. 

The operation of the Provisional Court was not without 
difficulty, so a new agreement was signed by the Treaty Powers 
and the Chinese Government on February 17, 1930, and put 
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into force on April 1, 1930. This new agreement abolished 
the practice of Consular Deputies and Consular officials ap- 
pearing to watch proceedings and to sit jointly with the Chinese 
Judges, and established a District Court and a High Court 
in the Settlement. » These Courts, with certain exceptions, are 
purely Chinese Courts and a part of the Chinese Judicial 
system. The most important exceptions, as laid down in the 
agreement are: (1) The jurisdiction of the Court is limited 
to cases actually arising in the Settlement; (2) The powers 
of the Procurators are limited; (3) The Municipal Council 
is permitted to institute publie prosecutions; (4) Foreign 
lawyers duly qualified are allowed to appear for foreigners 
only; (5) Persons found in the Settlement cannot be handed 
over to the extra-Settlement authorities without a preliminary 
investigation in Court; (6) The Judicial Police are appointed 
by the President of the High Court upon recommendation of 
the Municipal Council and are subject to dismissal by the 
President upon cause shown; (7) All Judicial processes such 
as summonses and warrants are valid only after they have 
been signed by a Judge of one of the Courts established by 
the agreement. 

We will now discuss these and other relevant matters in 
detail. 


Jurisdiction of Courts: Article 1 of the Note to the Court 
Agreement provides as follows: 


“It is understood that the Courts established under the 
present Agreement shall exercise jurisdiction over civil and 
criminal eases as well as police offences and inquests in the 
International Settlement at Shanghai, provided that the 
jurisdiction of the said Courts over persons shall be the same 
as that of other Chinese Courts and provided that their 
territorial jurisdiction shall be the same as that of the 
Chinese Court now functioning in the International Settle- 
ment at Shanghai, except (a) mixed criminal eases arising 
on private foreign property outside the limits of the Settle- 
ment and (b) mixed civil cases arising in areas surrounding 
the Settlement.’’ 

This clause of the Court Agreement has been construed by 
the Chinese Courts in the Settlement in a number of cases. 
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first case, the Shanghai First Special Area District 
urt refused to take jurisdiction of a crime committed outside 
of the Settlement.? In that case, the defendant was charged 
with stealing a bundle of clothing valued at $50 from a launch 
on the Whangpoo River which was alongside the Nanking 
etty. The defendant escaped into the Settlement, 


that (1) the defendant was before the Court and found im the 
Settlement, and that the Court had jurisdiction to hear the 
case by virtue of Article 13 of the Code of Criminal Proce- 
dure; (2) that Article 2, Section 1 of the Court Agreement 
provided that all Chinese laws and regulations, substantive as 
well as procedural, shall be applicable in the Courts; and (3) 
that inasmuch as Article 13 of the Code of Criminal Procedure 
gave ordinary Chinese Courts jurisdiction in all criminal cases 
where the defendant was before the Court, the Chinese Courts 
in the Settlement had jurisdiction to try the case, although 
the crime was actually committed outside of the Settlement. 
The High Court reversed the decision of the District Court 
sustaining the Council’s contention, and sent the case back to 
the lower Court for trial. In later decisions, however, the 
High Court reversed its decision in this case and refused to 
take jurisdiction over cases in which the crime was committed 
outside of the Settlement, although the arrest was effected 
within the limits of the Settlement. 

The Supreme Court at Nanking has affirmed these decisions 
of the High Court. In the last case decided by the Supreme 
Court,® the Court said: 


2ghanghat Municipal Council vs. Ching Yau Ching, Case No. 5/49881. 

8 fg, ‘vs. Loh Ah San, Case No. 6/25605; 
Shanghai Municipal vs. Wong Lai Sung, Case No. 6/25892 ; Shanghat 
Munioipal Council vs. Wong Yue Tsing, Case No. 6/24297; 


Mi Council vs. Ling Dah Woo, Cases No. 6/3670 and 6/34349; 
Mi Council vs. Tseu Zau Bien et al and Tseu Sun, 
Case No. 6/$8329-30 Municipal Council vs. Zung Ah Kung 


*Shanghai Municipal Council vs. Zung Ah Kung alias Yue Zang 
Zow, 6/86214. 
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**The territorial jurisdiction of the Court of original trial 
(Kiangsu High Court, Second Branch) and the Shanghai 
First Special Area District Court is limited to cases which 
arise within the jurisdiction of said Courts. This is clearly 
provided in Article 5 of the Court Agreement. Although the 
aceused was found in the International Settlement, the said 
Courts have no jurisdiction over him, as he committed the 
offence outside of the Settlement. Reference to Article 6, 
Section 2, of the Court Agreement will clarify this principle. 
The words ‘cases arising as mentioned in Article 5 of the 
Court Agreement’ include the criminal acts committed.’’ 


Article 5, Section 1, of the present Code of Criminal Proce- 
dure is almost identical with Article 13 of the old Code of 
Criminal Procedure, and these decisions of the Supreme Court 
are still applicable. 

The words ‘‘Mixed Criminal Cases,’”’ as they appear in 
Article 1 of the Note to the Court Agreement as above quoted, 
were originally construed to inelude all cases instituted by 
the Municipal Council which has an extraterritorial status by 
virtue of Article 27 of the Land Regulations.‘° The Courts, 
however, now construe these words to mean cases in which the 
injured party or complainant is a foreigner with extraterrito- 
rial rights. Publie prosecutions instituted by the Municipal 
Council on behalf of the injured party are not considered 
“‘Mixed Criminal Cases’’ unless the complainant is a foreigner 
with extraterritorial rights. If the Municipal Council is the 
injured party, it would be a mixed criminal case. 

It is now definitely contended by the Chinese Authorities that 
the Chinese Courts in the Settlement have jurisdiction to try 
criminal cases when (1) the crime was actually committed in 
the Settlement, or (2) on public property such as parks or 
extra-Settlement roads when the complainant is a foreigner 
with extraterritorial rights. The Courts will not take jurisdic- 
tion (1) where the crime is committed outside of the Settle- 
ment and on property abutting on an extra-Settlement road, 
and (2) where the crime is committed on an extra-Settlement 
road and the complainant is not a foreigner having ex- 
traterritorial rights. 


1Report of the Hon. Mr. Justice Feetham, C. M. G., Vol. 3, page %3. 
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Laws Applicable: Article 2 of the Court Agreement pro- 
vides, among other things: ie 


‘* All Chinese laws and regulations, substantive as well as 
procedural, which are now in force or which may hereafter 
be duly enacted and promulgated, shall be applicable in the 
Courts, due account being taken of the Land Regulations 
and Bye-Laws of the International Settlement which are 
applicable pending their adoption and promulgation by the 
Chinese Government, and of the terms of the present agree- 
ment.’’ 


There is a difference between laws and regulations. A law, 
according to the Chinese system, has to be proposed by the 
Executive Yuan and read three times in the Legislative Yuan, 
after which it is passed and sent to the Nationalist Government 
for promulgation. Promulgation of a law consists of publish- 
ing it in the Nationalist Government Gazette, together with an 
order of promulgation. After its promulgation, it becomes 
law. 

Regulations are rules laid down by the Nationalist Govern- 
ment or one of its various Yuans, Ministries or Bureaux for 
the purpose of enforcing a duly enacted law. Regulations 
after having been passed by the Government Ministry or 
Bureau concerned are published in the gazette of the Yuan, 
Ministry or Bureau concerned, after which they are considered 
to have been duly enacted and promulgated. 

Orders which are not mentioned in the Court Agreement 
are to be distinguished from regulations. Orders are not laws 
or regulations within the meaning of Article 2 of the Court 
Agreement. 

There are two kinds of laws, judicial laws and administrative 
laws. Judicial laws are the general civil and criminal codes en- 
foreed by the Courts which are regulated and eontrolled by the 
Judicial Yuan. Administrative laws regulate such matters as 
health, education, industry, finance, war et cetera, and are not 
enforced by ordinary Chinese Courts, but by the Administrative 
Yuan acting through the Bureau or Ministry concerned. 

The Organic Act of the Nationalist Government provides 
for five yuans, viz., the Legislative, Administrative, Judicial, 
Control and Examination Yuans. Each yuan has an organic 


= it = 


act which lays down and prescribes its powers. The various 
departments and ministries of the several yuans also have 
organic acts which likewise limit and define their respective 
authorities. By far the most important yuan is the Adminis- 
trative Yuan, which is divided into ministries, some of which 
are the Ministries of Finance, Industry, Foreign Affairs, In- 
terior, Education and War. In their Organie Acts, these 
ministries, if not directly, by implication are given plenary 
powers to enact and promulgate regulations covering subjects 
controlled by their respective ministries.=These regulations 
often prescribe punishments in the nature of fines or confisca- 
tion of property and are administered or enforeed, not by the 
Courts, but bureaucratically by the Ministry concerned, acting 
through its subordinate bureaux. If a defendant is not satis- 
fied with the ruling of a local bureau, he may appeal to the 
local authority and from thence to the Administrative Court, 
the decision of which is final. There is no trial in the real 
sense of the word, either by the Bureau of First Instance or 
on appeal. All the proceedings are conducted by petitions, 
and litigants are not entitled to have counsel appear and 
present their cases. 

The Council contends that the words ‘‘due account being 
taken of the Land Regulations and Bye-Laws’’ take precedence 
over the words ‘‘ All Chinese Laws and Regulations.’’ In other 
words, if there is a conflict between Chinese law and the Land 
Regulations and Bye-Laws, the Land Regulations and Bye-Laws 
take precedence over the general Chinese law. The Land Regu- 
lations and Bye-Laws are the fundamental law upon which 
the whole of the International Settlement is based. These 
Regulations and Bye-Laws, either expressly or by implication, 
grant to the Council all administrative powers necessary for 
the operation of a municipality. It seems to be clear that the 
judicial power is reserved to the Treaty Powers and the Chinese 
Government. In other words the Council has no power to 
adjudicate administrative cases but only the right to institute 
prosecutions in a Court. The Court Agreement refers to 
Chinese Laws and Regulations, substantive as well as proce- 
dural, but does not mention administrative laws. The sub- 
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stantive and procedural law consists only of the Civil and 
Criminal Codes and Civil and Criminal Codes of Procedure. 
Under the Chinese law, ordinary Chinese Courts are not granted 
jurisdiction to enforce administrative laws. The Chinese 
Courts in the Settlement, however, are granted jurisdiction to 
apply administrative laws by the Land Regulations and the 
Court Agreement, provided their application is requested by 
the Council. The Procurators who are the official prosecutors 
of the Chinese Government can institute prosecutions only under 
certain articles. In all other cases, the Municipal Council or 
the party concerned shall prosecute, as provided in Article 
5 of the Court Agreement. The parties concerned are those 
persons referred to in Article 311 of the Code of Criminal 
Procedure which provides for private prosecutions. 

Governmental organizations and bureaux which represent 
the government do not come within the purview of the injured 
party referred to in Article 311 of the Code of Criminal 
Procedure. Since the Procurators and the Ministries or 
Bureaux concerned cannot prosecute in eases involving the 
application of administrative laws, the only party which can 
prosecute is the Council. According to Article 247 of the 
Code of Criminal Procedure, Courts cannot try cases unless a 
prosecution is instituted. The Council will not prosecute ad- 
ministrative cases unless it considers that the law involved does 
not impinge upon the Land Regulations, or a special agreement 
has been made by the Foreign Powers with the Chinese Govern- 
ment making the particular law applicable. 

The laws applicable to the Chinese Courts in the Settlement 
are therefore as follows: 


(1) The Land Regulations and Bye-Laws; 

(2) The Civil and Criminal Codes and the Codes of Civil 
and Criminal Procedure, as well as other Judicial laws 
and regulations; and 

(3) Administrative laws and Regulations made applicable 
by special agreement or which do not impinge upon 
the Land Regulations and Bye-Laws, provided that 
their application is requested by the Council, and not 
the Chinese Authorities. 
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Public Prosecutions: Article 243, Section 1 of the Code 
of Criminal Procedure provides: 


“* public prosecution shall be instituted by a Procurator 
by the filing of an indictment with a competent Court.’’ 


This section has been altered by the Court Agreement, 
Article 5 of which, among other things, provides: 


“The Courts established under the present Agreement 
shall each have a certain number of Procurators to be 
appointed by the Chinese Government, who shall . . . with- 
in the jurisdiction of these Courts . . . perform their func- 
tions in accordance with Chinese law in all cases involving 
the application of Articles 103 to 186 of the Chinese Criminal 
Code, except where the Municipal Police of the International 
Settlement or the party concerned has already initiated 
prosecution, provided that all preliminary investigations con- 
ducted by the Procurator shall be held publicly and counsel 
for the accused shall have the right to be present and heard. 

“Tn other cases arising within the jurisdiction of the 
Courts, the Municipal Police or the party concerned shall 
prosecute. The Procurator shall have the right to express 
his views in Court in all criminal cases in which the prosecu- 
tion is instituted by the Municipal Police or the party con- 
cerned.’’ 


Articles 103 to 186 are those set forth in the old Criminal 
Code. The equivalent articles in the new Criminal Code are 
Articles 100 to 172, from which should be deleted Articles 113, 
120, 125, Seetion 1, Sub-section 1, 126, 130, 132, Sections 2 
and 3, 137, 157 and 160, Section 2. The Procurators are 
therefore granted by the Court Agreement the right to prosecute 
cases arising under Articles 100 to 172, 113, 120, 125, Section 
1, Sub-section 1, 126, 130, 132, Sections 2 and 38, 187, 157, 
and 160, Section 2, excepted. This right, however, to prosecute 
is not exclusive, for the Shanghai Municipal Council also has 
the right to institute prosecutions under these articles. The 
prosecution which is instituted first takes precedence. In other 
words, if the Procurator first institutes a prosecution under 
any of the articles above enumerated, the Municipal Council 
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eannot interfere. On the other hand, if the Council first 

~ institutes a prosecution under any of the above enumerated 
articles, the Procurator cannot interfere. The exclusive right 
to institute public prosecutions under articles other than those 
above enumerated is granted to the Council. 

Article 224 of the Code of Criminal Procedure provides: 

‘*Preliminary Investigations shall not be publie.’’ 

This article, however, does not apply to Procurator’s pre- 
liminary investigations in the Settlement, for such Procurators 
are required to hold their preliminary investigations publicly 
and permit counsel for the accused to be present and heard. 

In the case of Mo Tsung Kee,!* the Kiangsu High Court, 
Seeond Branch, held that a prosecution instituted by the 
Procurator without first making a preliminary investigation 
in open court was not in accordance with the provisions of 
the Court Agreement, and accordingly dismissed same. 

The Shanghai Municipal Council, acting through its Police 
and Legal Departments, perform the functions of Procurators. 
The Police have the duty of suppressing and investigating 
erime. The Legal Department has the duty of prosecuting 
eases instituted by the Police Department. The Police De- 
partment is in full and complete charge of all cases up and 
until their. formal institution in Court, after which the Legal 
Department takes charge. 

The duties of the Municipal Advocate are as follows: 


(I) The Municipal Advocate shall be in charge of the 
Legal Department of the Council, as provided for in 
General Order No. 11186, dated April 7, 1930. 


(II) He shall be subordinate to the Secretary General and 
take the instructions of the Council through him. 


(III) It shall be the duty of the Municipal Advocate: 


(a) To assume full responsibility for the conduct of all 
the Council’s criminal and penal proceedings after 
their formal institution and to give such advice and 
assistance in the preparation of proceedings prior to 
their formal institution as may be considered necessary. 


Case No. §/27718. 
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(b) Subject to the consent and instructions of the Secre- 
tary 


General, to investigate such cases and institute’ 
such criminal or penal proceedings as may be neces- — 


sary for the good order and government of the Settle- 
ment, provided that such cases and proceedings do 


not affect the responsibility of the Commissioner of 


Police in criminal and penal matters. 

(c) To act as a liaison officer between the Council and the 
Chinese Courts in the Settlement. 4 

(d) To see that the proceedings in all important eriminal 
eases tried by the Chinese Courts in the Settlement 
are recorded. 

(e) To inform the Council and/or the Commissioner of 
Police from time to time of such cases as may be of 
interest or may affect the Council’s authority in the 
Settlement. 


(IV) He shall be in charge of all Assistant Municipal 
Advocates, Clerks and Police Officers assigned to the 
Legal Department, and shall direct, control and advise 
them on matters pertaining to the Council’s legal busi- 
ness; Provided, however, that the police officers 
assigned to the Legal Department shall be subject to 
the Commissioner of Police or other officer designated 
by him in administrative and disciplinary matters. 


(V) Communications between the Municipal Advocate and 
all Departments of the Council shall be direct. 


Section b of Article 3 refers to cases of a political character. 


The Municipal Advocate does not ordinarily investigate crime __ 


and if he does, such investigations are made only upon receipt 
of instructions from the Secretary General. If a criminal 
complaint is made to the Legal Department, it is referred to 
the police for investigation and necessary action. 

Private Prosecutions: Article 311 of the Code of Criminal 
Procedure provides: 

‘*Persons injured by the commission of crime may institute 
prosecutions; Provided, however, that such right is limited 
to persons having legal capacity.’’ 


— 172 — 


- 


{ 


This section of the Code of Criminal Procedure is not in 
‘any way limited by the Court Agreement, except in the case 
of municipal employees. The Council maintains that private 
prosecutions may not be instituted against municipal employees 
without its consent and approval. . 

Article 313 of the Code of Criminal Procedure provides: 


“No private prosecution shall be instituted against a lineal 
ascendant or spouse.’” 


In cases of this character, the police should investigate and 
the Legal Department prosecute. 

Inquests: Article 160 of the Code of Criminal Procedure, 
among other things, provides: 


“Tf a person dies from unnatural causes, or is suspected 
of having died from unnatural causes, the Procurator having 
jurisdiction should immediately examine (the corpse).”” 


Article 158 of the same Code provides: 


*«(I) The identity of a corpse shall be 
thoroughly investigated before it is examined or an autopsy 


_performed. 

‘*(IT) A corpse shall be examined by a medi- 
eal doctor or an investigating official. 

‘« (III) A medical doctor shall be ordered to 
perform the autopsy.’’ 

These sections of the Code of Criminal Procedure have not 
been changed or altered by the Court Agreement. On the 
other hand, they have been affirmed. 

“ Article 5 of the Court Agreement, among other things, 
provides: 


“The Courts established under the present Agreement shall 
each have a certain number of Procurators to be appointed by 
the Chinese Government, who shall hold inquests and autopsies 
(chien yen) within the jurisdiction of these Courts . . .”’ 


Prior to the making of the present Court Agreement, 
autopsies were performed by the Council’s medical officers. 
The Court Agreement grants to the Procurators the right to 
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hold autopsies. Article 158 of the Code of Criminal Procedure 
requires that such autopsies shall be performed by medical 
doctors. It therefore follows that the Procurators have the 
right to delegate a doctor to perform such autopsies. By an 
Agreement between the Chief Procurator and the Municipal 
Advocate, it is understood that in special cases, the Municipal 
Police may apply to the Procurator in writing for permission 
for a Municipal Medical Officer to perform the autopsy in 
conjunction with the Court Doctor, or other physician delegated 
by the Procurator. This Agreement is evidenced by a letter 
dated May 9, 1930, addressed by the then Chief Procurator 
to the Municipal Advocate. It provides as follows: 


“Despatch from the Shanghai First Special Area District 
Court to R. T. Bryan, Jr., Municipal Advocate. 


May 9th, 1930, 
“‘T beg to acknowledge receipt of your letter which states: 


‘The Shanghai Municipal Council agrees to permit the 
doctors appointed by the Chinese Government to use the 
operating room of the Mortuary free of charge for the 
purpose of performing post mortems and autopsies. It is 
understood that the doctors appointed by the Chinese 
Government have their own surgical instruments and do not 
require the use of any equipment in the operating room, 
except the operating table, and that no assistance from the 
Council’s staff is required, except perhaps in moving bodies 
to and from the operating room. 

‘In turn you are to agree in writing that the Shanghai 
Municipal Police shall have the right upon making applica- 
tion in writing to you to designate a doctor to perform 
autopsies in unusual or special cases.’ 


“In reply, I beg to state that I am very grateful to the 
Shanghai Municipal Council for permitting us to use the 
operating room, I also agree with the Council that we will 
use our own surgical instruments. When the Shanghai 
Municipal Police make application in writing to us to 
designate a doctor to perform autopsies in unusual or special 
eases, I beg to state that permission will be duly given when 
I find it reasonable. However, in any case in which a doctor 
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is designated by the Police to perform autopsies, I have to 
state that it must be done in conjunction with the doctors of 
the Court so as to conform to the rule. 


Sealed: Chow Sien Koh, 
Chief Procurator.”’ 


The Procurators have been accustomed in the past after the 
conclusion of an inquest to instruct the Police to prosecute the 
persons responsible for the death. The Police are not required 
to obey such instructions unless they are satisfied after in- 
vestigation that the evidence and the law warrant the institution 
of criminal proceedings. 

The authority granted to the Procurators to hold inquests 
earries with it the authority to make orders regarding the 
disposition or removal of the corpse and the disposal of the 
personal effects of the deceased. 


Lawyers: Article 8 of the Court Agreement provides as 
follows : 


“Foreign lawyers duly qualified will be admitted to 
practice in the Court established under the present Agreement 
-in all cases in which a foreigner is a party, provided such 
foreign lawyer can only represent the foreign party con- 
cerned. The Municipal Council may also be represented in 
the same manner by duly qualified lawyers, Chinese or 
foreign, in proceedings in which the Council is com- 
plainant or plaintiff or the Municipal Police is the prosecutor. 
“In other cases or proceedings in which the Council con- 
siders the interests of the Settlement to be involved it may 
be represented by a duly qualified lawyer, Chinese or foreign, 
who may submit to the Court his views in writing during the 
proceedings and who may, if he deems necessary, file a 
petition in intervention in accordance with the provisions of 
the Code of Civil Procedure.”’ 


A duly qualified Chinese lawyer is one who has been properly 
admitted to practice by the Ministry of Judicial Administra- 
tion, registered with the Court and a regularly admitted member 

of ¢ the Shanghai Chinese Bar Association. A duly qualified 
foreign lawyer is one who has been admitted to practice in the 
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Chinese Courts in the Settlement by the Ministry of Judicial 
Administration, and registered with the Chinese Courts in the 
Settlement. Chinese lawyers may appear for any party, re- 
gardless of their nationality. Foreign lawyers may only appear 
for the Shanghai Municipal Council or foreigners, regardless 
of whether or not such foreigners have extraterritorial rights. 
Article 27 of the Code of Criminal Procedure provides as 
follows: 
*«(I) An accused may at any time after the 
institution of a prosecution against him, employ an advocate. 
“(II) The statutory agent, spouse, lineal 
blood relative, collateral blood relative within the third degree, 
head of the family or member thereof, of an accused may 
independently employ an advocate for such accused.” 


In an ordinary Chinese Court, a prosecution is not considered 
to be instituted until the Procurator files an indictment. In 
such Courts, accused persons are not entitled to employ lawyers 
to represent them during preliminary investigations which are 
held in camera. In the Settlement, however, a different rule 
applies. In Procurator’s investigations and extradition pro- 
ceedings, accused persons are allowed to engage counsel as 
soon as they appear in open ceurt. 

It is the practice of the Chinese Courts in the Settlement 
to permit counsel to appear for all persons brought before the 
Courts, either on applications for writs of detention or on 

An accused is not permitted to employ more than three 
lawyers.* Lawyers are entitled to interview their clients and 
correspond with them while in detention. If sufficient facts 
exist, however, to show that a lawyer may be in conspiracy 
with his client, a co-offender or witness to fabricate or alter 
evidence, he may be prohibited by the Court from interviewing 
his client. Before an advocate is entitled to appear in open 
court, he is required to have a power of attorney, and to file 
same with the Court. 


1 Article 28, Code of Criminal Procedure, 
UArticle $4, Code of Criminal Procedure. 
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The Police should afford every facility for lawyers to inter- 
view their clients up and until final judgment is rendered. 
The Police are not entitled to refuse a lawyer permission to 
interview his client unless an order of prohibition is obtained 
from the Judge trying the case. 


Extradition: The question of extradition of persons subject 
to Chinese law and residing in the Settlement is one which 
has been the source of constant and frequent disagreement 
between the Consular Body, the Council and the Chinese 
Authorities. , 

It does not clearly appear from available records what the 
modus operandi was subsequent to the formation of the Settle- 
ment and prior to the establishment of the Mixed Court in 
1869. Sufficient to say that it is believed that prior to 1869, 
persons who were subject to Chinese law and committed crimes 
in the Settlement were handed over to the Chinese authoritics 
for trial after some sort of a preliminary investigation before 
a Foreign Consul. Coeval, however, with the creation of the 
Settlement the axiom arose that all residents of the Settlement 
were entitled not to be deprived of their liberty without due 
process of law. The Consular Body and the Municipal Council 
assumed the attitude after the Taiping Rebellion in 1853 that 
the Settlement was a neutral area for political offenders, and 
that no persons subject to Chinese law and residing in the 
Settlement should be handed over to the Chinese authorities 
unless there was substantial evidence tending to prove that 
the aceused had impinged upon some regularly enacted Chinese 
law. 

On April 20, 1869, the rules for the Mixed Court at Shanghai 
were promulgated. Article 1 of these rules provides: 


‘An official having the rank of subprefect shall be de- 
puted to reside within the Foreign Settlement. He will have 
jurisdiction in commercial suits and in civil and criminal 
eases generally within the Foreign Settlement. He will have 
an official residence, and will be furnished with the cangue, 
the bamboo and the minor means of punishment. He will 
provide food and lodging for prisoners.’’ 


From the records, it is reasonable to assume that the mag- 
istrates contended that their jurisdiction was limited to offences 
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which disturbed the peace and order of the Settlement, and 
in which the maximum punishment did not exceed five years’ 
imprisonment; in all other eases, the accused were to be handed 
over to the extra-Settlement authorities. The foreign Consular 
representatives, however, successfully contended that the Court 
had jurisdiction over all cases arising in the Settlement, and 
that no person should be handed over to the extra-Settlement 
authorities without a prima facie case being proved against 
him. Where the maximum punishment exceeded five years, the 
prisoner was sentenced and handed over to the extra-Settlement 
authorities for further trial. -. 


The first prima facie case was heard by the Mixed Court in 
1887, and from that time, the principle of the necessity of a 
prima facie case being established before landing over may 
be considered as haying been firmly established. Such proce- 
dure was not only applied in cases in which the crime was 
committed outside the Settlement by bona fide residents, but 
also where the crime was committed within the Settlement. 
Every violation of this rule on the part of the Mixed Court 
magistrates resulted in a strong and vigorous protest being 
lodged by the foreign Consular authorities. 

An interesting case decided prior to the Revolution is that 
of Van Bing, as reported in the North China Herald of 
January 23, 1909, page 214. In that case, the accused was 
charged by the Chinese authorities with being an insurgent 
leader. The Court held that before he could be handed over 
to the Chinese authorities, the Government must establish, (1) 
a prima facie case, and (2) the identity of the prisoner. 

In 1911, the Mixed Court was taken over by the Consular 
Body, and from that time until the rendition of the Court, the 
Chinese authorities were required to present prima facie evi- 
dence before prisoners were handed over to them. In a work 
of authority, we find it stated: : 


“This principle from time to time was again reaffirmed 
so that it attained finally the aspect of an axiom that where 
the aceused was not a bona fide resident of the Settlement, 
he should be handed over if it was proved to the Court that 
there was some evidence to support the charge, while in the 
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ease of a bona fide resident of the Settlement, a substantial 
prima facie ease would first have to be established.’”> 


And again, by the same authority, at page 243: 


“‘Summirg up what has becn said regarding the political 
and extradition cases, we may observe two main features in 
the practice of the Mixed Court: First, that the Court fol- 
lowed the principle adopted by the foreign community in 
considering that the Settlement cannot be a hot bed for 
plotting against the peace and good order of the country 
and its lawful government. Second, that the Chinese Gov- 
ernment, when it wants extradition of political offenders, 
has to apply in the ordinary manner as a party to the action 
instead of resorting to the usual administrative and diplomatic 
measures.’? 


To put it in other words, it became firmly established that 
an extradition proceeding was a judicial, not an administrative 
matter. This question was again to beccme the subject of 
controversy upon the rendition of the International Mixed 
Court. 

The International Mixed Court was rendited to the Kiangsu 
Provincial Government by an Agreement which went into 
operation on January 1, 1927. Unfortunately this Agreement 
contained no statement of the ‘‘prima facie rule,’’ which was 
indirectly the cause of a great deal of controversy between the 
Chinese Judges and the Senior Consul’s Deputies. The juris- 
dictional clause of the Agreement, among other things, provided: 


‘With the exception of cases which in accordance with 
the Treaties involve the right of Consular jurisdiction, all 
civil and criminal eases in the Settlement sball be dealt with 
by the said Provisional Court.’’ 


The Judges contended that the jurisdictional clause was 
qualified by the clause which made all Chinese laws applicable 
in the Court. The Chinese Code of Criminal Procedure pro- 
vided that only High Courts had original jurisdiction in offences 
against the State. The Chinese Government did not recognize 
the Provisional Court, either its Trial or Appeal Divisions as 


48Shanghai: Its Mized Court and Counoil, by A. M. Kotenev, p. 240. 
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being a High Court, and therefore, as the Judges argued, the 
Court had no jurisdiction over offences against the State. The 
Judges further contended that a handing over proceeding was 
administrative, not judicial, and that prisoners should be handed 
over to the extra-Settlement authorities without proof of a 
prima facie case. 

The Senior Corsul’s Deputies, however, on the ather hand 
contended that the time-honored ‘‘prima facie rule’’ should be 
applied, and that the Court had jurisdiction over all cases 
arising in the Settlement, regardless of their nature. The 
Deputies further stoutly maintained that a handing over pro- 
ceeding was judicial, not administrative. 

This divergence of opinion between the Judges and the 
Senior Consul’s Deputies could not at times be reconciled. 
Any departure by the Judges from the ‘‘prima facie rule’’ 
brought forth a vigorous protest from the Deputies. In at 
least one ease, the Judge ordered the secused handed over 
and the Deputy ordered him released. 

Finally, as far as the Provisional Court itself was concerned, 
the opinion of the Deputies prevailed. In an interesting case, 
which, for the sake of convenience, we will designate as the 
ease of the twenty-eight communists,’® the Public Safety 
Bureau applied for the extradition of the accused for an 
offence against the State alleged to have been committed in 
Chinese territory. The Court of First Instance ordered all 
the accused to be handed over to the Public Safety Bureau 
for trial by the extra-Settlement authorities. The Senior 
Consul’s Deputy agreed with the decision, as he was of the 
opinion that a prima facie case had been proved. The accused, 
however, filed an appeal with the Appeal Court of the Pro- 
visional Court. The Appeal Court held that all the evidence 
showed that the offence was committed in the Settlement, and 
that therefore, the Court of First Instance erred. The case 
was accordingly sent back to the Trial Court with instructions 
to take jurisdiction and proceed to judgment. Subsequent to 
this time, the Trial Court took jurisdiction and proceeded to 
judgment. As far as the Council and the Senior Consul’s 
Deputies were concerned, the case was concluded, as the agree- 


16See Case No. 2/75014-41. 
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ment provided for no further appeal to the Supreme Court at 
Nanking. Neither the Council, nor the Consular Body has ever 
recognized that any further appeal could be taken from a 
decision of the Appeal Court. The Chief Procurator, however, 
of the Supreme Court at Nanking, filed an extraordinary appeal, 
although he was not entitled so to do by the terms of the 
Agreement. The Supreme Court at Nanking held that Article 
10 of the Code of Criminal Procedure provided that only 
High Courts have jurisdiction over cases involving offences 
against the State, and that the Provisional Court could not 
be considered as a High Court. Therefore the ruling of the 
Provisional Court to take jurisdiction and proceed to judgment 
was erroneous, The Supreme Court gave its decision, but it 
was never executed, and the defendants served their sentences 
as administered by the Provisional Court. 

On October 30, 1928, the Municipal Advocate, with the 
approval of the majority of the Deputies, laid down the follow- 
ing rules for the guidance of the Police: 


(1) A crime committed in the Settlement is triable only in 
the Provisional Court. 

(2) A bona fide resident of the Settlement who commits a 
crime in Chinese territory can only be extradited (to 
an extra-Settlement Court for trial) if a strong grins 
facie ease is made out against him. 

(3) A non-resident of the Settlement who commits a crime 
in Chinese territory and flees to the Settlement for 
protection may be extradited upon the production of a 
despatch warrant. 


The above rules perhaps require some explanation. A bona 
fide resident is to be distinguished from a transient. A bona 
fide resident is a person who has a fixed abode in the Settle- 
ment, or has a bona fide business, or is regularly employed in 
the Settlement. A transient is a person who has no fixed 
abode and has been in the Settlement for only a short period 
of time. Before a bona fide resident could be extradited, a 
strong prima facie case had to be proved. As to transients, 
less evidence was required, and they might be extradited with- 
out evidence if a formal despatch from some recognized 
Chinese authority was produced. 
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Although this question was definitely settled for a second 
time, it was again to become the subject of disagreement when 
the new Agreement was inaugurated on April Ist, 1930. This 
new Agreement provided for a District Court and a High 
Court which should have the same authority and jurisdiction 
as other Chinese Courts of the same grade; that all Chinese 
laws and regulations, with certain exceptions, should be appli- 
eable; that the Courts should have jurisdiction over civil and 
criminal cases in the Settlement, and with regard to handing 
over cases. 


“‘No person found in the International Settlement shall 
be handed over to the Extra-Settlement authorities without 
a preliminary investigation in Court at which counsel for 
the accused shall have the right to be present and heard, 
except in the case of requests emanating from other Modern 
Law Courts when the accused may be handed over after his 
identity has been established by the Court.’ 


The clause last quoted was intended to make handing over 
proceedings judicial, not administrative, and thus settle once 
and for all the age-old controversy. The Judges, however, of 
the new Courts at first repudiated the prima facie rule, and 
held that a handing over proceeding was administrative, and 
not judicial. In line with this ruling, the Supreme Court has 
held that no Kang Kao is allowed from an order of handing 
over.1* 

The Courts have been seriously embarrassed by a Secret 
Order which requires the Judges to hand over all communists 
to the military for trial.1* The Council has strenuously op- 
posed the application of such Secret Order to the Courts in 
the Settlement, contending that it contravenes certain funda- 
mental laws. The first of these laws provides in brief for 
the independence of the Judiciary.* The second constitutes 
a bill of rights which specifies that citizens may not be de- 
prived of life, liberty and property without due process of 
law.” The third is a constitutional provision which states: 


17Shanghai Municipal Council vs. Chwang Han Tsang, Case No. 
6/43418, 

18See Report of Mr. Justice Feetham, Vol. 1, page 207. 

19§ee Judicial Code, Vol. 2, page 982. 

20S¢e Nationalist Gazette No. 147, April 23rd, 1929, 
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“Except in aceordance with Law, no person other than 
those in active military service shall be subject to trial by 
a Military Court.’”* . 


The Council has further contended that the High Court in 
the Settlement has jurisdiction to try offences against the 
State, regardless of where committed, provided the arrest was 
made in the Settlement. 

There are two kinds of extradition cases: (1) Where the 
request for extradition emanates from an extra-Settlement 
authority, such as the Public Safety Bureau or the Military, 
and (2) Where the request for extradition emanates from a 
modern law Court. 

If the request emanates from an extra-Settlement authority, 
such extra-Settlement authority must be a competent authority. 
The military have no jurisdiction to try civilians, as is seen 
from Article 9 of the Chinese Constitution above quoted. 
Neither have the Civil Courts jurisdiction to try military men.”* 
The military, therefore, has no authority to apply for the 
extradition of civilians, or a civil authority to apply for the 
extradition of military men, The Public Safety Bureau is 
generally considered to be a civil authority as distinguished 
from the military, for it is regarded as a part of the Judicial 
Police attached to the Judicial Authorities. 

If the application is made by an extra-Settlement authority, 
a preliminary investigation must be held in Court. The 
parties who signed the Agreement undoubtedly intended that 
the purpose of such investigation should be to ascertain whether 
or not there is sufficient evidence to justify’ the aecused being 
held for trial. This investigation is such as is required by 
Articles 154 to 161, inclusive, of the Code of Criminal Proce- 
dure. In other words, it is similar to a Procurator investigat- 
ing a case. The Procurator cannot commit an accused for 
trial unless there is sufficient evidence to justify the charge; 
neither can a Judge or Judges of the Shanghai First Special 
Area District Court or the Kiangsu High Court, Second Branch, 
hand over an accused to an extra-Settlement authority unless 


81 Article 9 of the Chincse Constitution. 
228¢e Case of Shanghai Municipal Council vs. Deung Zung Ding, No. 
§/29958-8 (Supreme Court). : 
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‘they are satisfied that there is sufficient evidence to commit for 
trial. 


If the application, however, emanates from a modern law 
Court, all that the Courts in the Settlement are required to 
do is to satisfy themselves as to the identity of the accused. 

A modern law Court is any Court established by the Na- 
tionalist Government and operating under the supervision of 
the Judicial Yuan. Before such Courts, however, can make 
an application for handing over, they must have jurisdiction 
to try the offence which the prisoner to be handed over is 
alleged to have committed. If it is an ordinary criminal case, 
any District Court may make such a request. If it is a case 
against the internal security of the State, the external security 
of the State, or against friendly relations with foreign States, 
only High Courts may request the handing over. 

The Legal Department is still endeavoring, as far as possible, 
to apply the rules laid down on October 30, 1928, with the 
exception that requests emanating from competent modern law 
Courts are not opposed if the identity of the accused is estab- 
lished. Circumstances, of course, alter cases. Every case. 
therefore, has to be decided on its merits, depending upon the 
situation existing at the time the application is made. 


Judicial Police: In ordinary Chinese Courts, the Judicial 
Police are appointed by the Chief Procurator of the Court, and 
perform their duties under the direction of the Procurators.?* 
In the Chinese Courts in the Settlement, however, the officers 
and members of the Judicial Police are appointed by the 
President of the Kiangsu High Court, Second Branch, upon 
the recommendation of the Municipal Council, and are subject 
to dismissal by the President of the Court upon cause shown. 
Their services may be terminated by the President at the 
request of the Municipal Council upon cause shown.** By the 
Court Agreement, the Council is required to designate one 
officer to whom there is allotted by the President an office on 
the Court premises, who is required to make an entry of all 
judicial processes issued by the Court.* This officer is known 


230rganic Law or the Courts, Article 54. 
*4Court , Article 6, Par. 4, 
25Note to the pn Agreement dated Feb. 17, 1930, Artiole 3. 
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as the Chief of the Judicial Police and he is in charge of a 
number of foreign and Chinese officers who perform functions 
similar to the marshals of foreign Courts. They are required 
to take their instructions from the Court, and not from the 
Municipal Council. The Agreement, however, does not compel 
them to carry out or perform duties which are in themselves 
illegal. 

Summonses, Warrants and ,Circular Orders: According to 
the Code of Criminal Procedure, summonses, warrants and 
circular orders shall be signed by a Procurator during pre- 
liminary investigation, or by a Presiding or a Commissioned 
Judge during trial.%* Article 6, Paragraph 1 of the Court 
Agreement provides: 


“‘All Judicial Processes, such as summonses, warrants, 
orders, et cetera, shall be valid only after they have been 
signed by a Judge of the Courts established under the 
present Agreement, whereupon they shall be served or 
executed by the Judicial Police... 


All Judicial Processes issued by the Procurators and/or other 
Chinese Courts must be countersigned by a Judge of the 
Chinese Courts in the Settlement; otherwise they are invalid. 
Although the Agreement provides that judicial processes shall 
be served or executed by the Judicial Police, they are generally, 
as a matter of convenience, forwarded by the Judicial Police 
to the Municipal Police for service. The Municipal Police are 
required by the Agreement to render any assistance within 
their power which may be requested of them.7? The Judicial 
Police have successfully maintained that they are not required 
to serve summonses, warrants, et cetera, which the Court has 
no jurisdiction to issue. 


Finger Prints: On November 25, 1929, the Ministry of 
Judicial Administration promulgated the following order re- 
garding the taking of finger prints and measurements of 
criminals: 


26Code of Criminal idol Article 71, Section 4, Article 77, Section 
8, Article 85, Section 8. 
27 Article 6 of Paragraph 8, Court Agreement, 
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“TIT IS HEREBY ORDERED that finger prints and 
photographs are the most important items in the identification 
of criminals. A previous order in this matter has been 
issued and followed to some extent by prisons and detention 
houses. During recent years, however, although some prisons 
and detention houses have continued to take finger prints and 
photos, a considerable number have not conformed to the 
previous order. Consequently the arrest of absconded pris- 
oners and the identity of released convicts has become very 
difficult to effect.%As a remedy for the present situation, 
the old order should be strictly enforced. A revised form 
of the order is therefore made and issued. 

“From and after the date of the receipt of this order, 
three copies of finger prints and photos 2 inches in size, 
including front and side views, must be taken of all criminals 
in all detention houses, regardless of whether such criminals 
are only detained or already convicted. One copy of each of 
the above shall be attached to the record, one sent to the 
Judicial Court, and one sent to the prison upon the convic- 
tion of the accused. In the case of all other prisoners found 
in the prison whose finger prints and photos have not been 
obtained up to the present time, such finger prints and 
photos shall be taken immediately in order to make the ree- 
ords uniform. A sample record form is hereby issued. All 
Courts shall print such forms as required, which forms shall 
be distributed to the various prisons and detention houses 
for the purpose of enforcement of this order. Reports con- 
cerning this matter shall be submitted for examination in 
the carrying out of this Order.’’> 


Constitutional Law: On June 1, 1931, the Nationalist Gov- 
ernment promulgated a Constitution which is still in full foree 
and effect. This Constitution is divided into eight chapters, 
containing a total of eighty-nine articles. The only articles 
of this Constitution which are of interest to the Police are 
contained in the chapter on rights and duties of the people. 
These articles provide as follows: 


£8See Judicial Yuan Gazette No. 48. 
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“Article 6. All citizens (Kuo Min) of the Republic of 
China shall be equal before the law, irrespective of sex, race, 
religion or caste. 


“Article 7. Citizens of the Republic of China shall, ac- 
cording to the stipulation in Article 8 of the ‘Outline of 
_ National Reconstruction’ enjoy in all completely autonomous 
districts (Hsien) the rights of election, initiative, recall and 
referendum as provided by Article 9 of the ‘Outline of 
National Reconstruction.’ 
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“Article 8. Except in accordance with law, no person 
(Jen-min) shall be arrested, detained, tried or punished. 

“‘When a person is arrested or detained on a criminal 
charge, the organ responsible for his (or her) arrest or de- 
tention shall send him (or her) to the competent court for 
trial not later than 24 hours (after arrest). The party 
concerned may himself petition, or some other person may 
petition on his behalf that he be brought (before the Court) 
for trial within 24 hours (after arrest). 


“Article 9. Except in accordance with law, no person 
other than those in active military service, shall be subject 
to trial by a military court. 


“Article 10, Except in accordance with law, no private 
houses of the people shall be subject to forcible entry, search 
or sealing. 


“Article 11. All persons shall have the liberty of con- 
science. 


“Article 12, All persons shall be free to choose and change 
their residence; such freedom shall not be denied or restricted 
except in accordance with law. 


“Article 13. All persons shall have the right to the 
privacy of correspondence and telegraphic communications; 
such right shall not be denied or restricted except in ac- 
cordance with law. 
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“Article 14. All persons shall have the freedom of as- 
sembly and formation of associations; such freedom shall 
not be denied or restricted except in accordance with law. 


“Article 15. All persons shall have the liberty of speech 
and publication; such liberty shall not be denied or restricted 
except in accordance with law. 


“Article 16. Except in accordance with law, no private 
property shall be sealed or confiscated. 


“Article 17. The exercise of the right of ownership by 
any private owner of property, in so far as it does not conflict 
with the public interest, shall be protected by law. 


“Article 18. Where public interest necessitates, the prop- 
erty of the people may be expropriated in accordance with 
law. 


“Article 19. All persons shall have the right to inherit 
property in accordance with law. 


“Article 20. All persons shall have the right of petition 
(to the Government). 


“Article 21. All persons shall have the right to institute 
judicial proceedings at the Courts of justice in accordance 
with law. 


“Article 22. All persons shall have the right to submit 
petitions, and institute administrative proceedings (in the 
Administrative Court) in accordance with law (for the 
redress of wrongs done by Government administrative 
organs). 


“Article 23. All persons shall have the right to compete 
in civil service examinations in accordance with law. 


“Article 24. All persons may, according to law, hold public 
posts. 
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“Article 25. All persons shall have the duty of paying 
taxes in accordance with law. 


“Article 26. All persons shall have the duty of undertak- 
ing military service and of performing compulsory labor 
(for the State) in accordance with law. 


“Article 27. All persons shali have the duty to obey the 
measures taken by the Government Organs in the performance 
of their duties according to law.’’ 


Appeals: As to whether or not the Council will appeal in 
any particular case is a question for the Council to decide. 
The Council, howeve-, is always pleased to give careful con- 
sideration to the views of the Police as to whether or not the 
Council should appeal. It is impossible to lay down an inflex- 
ible rule upon this question, as each case has to be decided 
upon its own merits. Suffice to state that the Council will 
not ordinarily appeal unless the case is one which involves 
the peace and order of the Settlement, the evidence is strong 
and the reasons convincing. Under Anglo-Saxon procedure, 
the prosecution cannot appeal from an acquittal, and thus put 
a defendant twice in jeopardy. While such is not Chinese law, 
the opinion is expressed that it is not proper for the Council 
to unduly press charges against an accused who has been 
acquitted or given a light sentence by a Court of first trial. 
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to be signed by Trial Judge. . 51 17-18 
Copies to be made by Clerk. 52 I 18 
(Same to apply to preeuaborse 
Indictments) .. - . pee 18 
Documents not made ty Public 
Officers to be signed. - «+ + 53 18 
All documents to be filed by 
Olorks 5+ se eee ee 54 18 
EXAMINATION rm 30-31 


Accused to be examined ge 

with respect to identity. . . 

Released in event of mistake. . o4 80 
95 


To be informed of charge. - « 
(To be informed = mace 


in charge) . .- . pes 30 
ih shchiied tptead <. 96 30 
To be conducted separately where 
several accused . + + + + « 97 80-31 
No violence or threats to be em- 
ee ee 98 31 


Where deaf or mute, to have 
, or be asked to write 


statement .-. +--+ ++ % 99 31 
Confession or statements of ac- 
cused to be stated in notes. . 100 31 


sia ES 


Part Chapter Article Section Page 


eee AND INTERPRET- 
xIV 


Experts a to peoyaeee of 
Chapter XIII . . et aie 184 


iiienasansas ie Fo 185 1-2 


Attendance not to be secured 
through arrest . . . . . « « 186 


Withdrawal of may be asked. . 187 Lit 


ee, tee 
to be given. . . . 188 £ 


(How sustained or dismissed) . mr 
To sign bond to tell truth. . 189 


May make examination out of 
SMOUOM Nats Ss Aw tecck up 6 0 190 I 


(When conducting examination, 
may be entrusted with article) . It 


aa aaa se ss f 


condition of accused, latter may 
be sent to hospital). . . . . 190 Ir 55 


Experts 
May examine body or hold au- 
topey, ete... wwe tl 191 


(Provisions of Sec. 1, Art. 158 
and Art. 159 also to apply). . 


I 
IL 
May examine record and exhibits. 192 I 
(May apply to examine accused), Ir 
Shall submit report of findings . 193 = LIL,in 


| Re) 
case we eare se 194 56 


Institutions may be requested to 
make expert examinations. . . 195 I 56 


(Provisions of Articles 190 to 
193 may apply toc)... . . m 56 


Compensation allowed . ... 196 57 


Provisions re More Hl also 
applicable to . . . + oe 197 57 


Interpreters 


Provisions of Chapter x — 
applicable to . . . . 198 57 
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INSPECTIONS 
Court or Procurator may make . 
What measures included in. . 


Witnesses and/or ety sist 
ence of may be ordered . 


ceptional cases.» «se 6 
(Physician or woman to serve in 
ease of female) . . . + + « 
Corpses 

Identity to be determined before 
examination Sere ec ec ee 


(Examination of by arena 
or official) 


(Physician may be ordered to 


perform) a Aree 
Coffin may be gogpel fot ex- 
amination of . . he ae 


(Relatives may be ieilens to 
attend, 


ny hek mais Death enipesiell 
Procurator shall examine. . . 


Provisions of Arts, 127, 146 to 

151 and Art. 153 applicable to . 
INQUESTS, See Inspections. . 
JURISDICTION OF COURTS 

Of District Courts . . 2 + « 


attr. cs ec ce os 
Whore cases subject to juriniie 
Rec-cnta serecehs,Ceurtes,, to be 
amalgamated . ¢ 0 pee eo 
CLAY “be iraatievell40 aay” ono 
court for joint adjudication; in 
event of disagreement, to be 
settled by Immediately Superior 


Part Chapter Article Section 


I xu 
154 
155 1-6,ine. 

156 

157 I 

It 

158 I 

158 Bag 

mt 

159 I 

159 mn 
160 
161 

XII 158-161,ine, 
Ir 
4 
4 1-3,ine. 

5 z 

Rey 

6 I 

Bes 


Page 


Be aeg 


JURISDICTION OF COURTS 


Case per connexionem, what 
constitutes . 2 2 we ew ee 
Which Court shall take where 
case pending in several. . . 

Immediately superior Court to 
determine which Court shall take. 


Highest Court to determine 
which Court shall take. . . . 


Immediately superior Court to 
transfer case from one to other 
of same grade. . . . «so 


Form of Seatention on, feneeter, 
of . 


not to Sisinal void 
through Court’s lack of . . . 


Court may function perms its 
Court though not vested with 
may exercise in emergency . . 
Which Procurators may investi- 
Provisions of Arts. 13 and 14 
also to apply 4 Eppetoris in- 
RULES OF APPLICATION 


Criminal Proceedings 
Institution of to be in en 
with Code .... ans cn 


(Institution of be ogee ‘Mitary 
Menjne-. 4. 


Public Officers ebitesting to 
take into camieeeeeD all cir- 
cumstances 


peo am uy petition tor action 


Definition an cael Le ‘“ 
SEARCH AND ATTACHMENT 
Search may be made of person 
and property of accused . . . 


(Only in case presence of at- 
tachable property suspected) . . 


Part Chapter Article Section 


I Il 


— ib — 


7 


122 


1-4,ine. 


1(1-3,ine.) 


1-2 


Part Chapter Article Section Psge 


GEARCK AND ATTACHMENT I xI 38-44 
Of female to be conducted by 
woman §. fw we ee oe 123 38 
Search to be kept secret to 
preserve reputation . . . + + 124 38 
Where nothing incriminating 
found, Certificate to be awarded. 125 88 
No occupied or guarded premises 
may be searched at night. . - 1460“ T-IV,ine. 43 


For documents in custody of 
Public Office to be preceded by 
request for surrender .. - 126 88 


Of military secret places to be 
made only on peemeein, ef 


officer ee shew e . 127 88 
By what officers to be Sarick, 128 Iv 39 
May be made by Procurator or 
Judge without warrant. . . .- 129 39 
May be made by re c. 
without warrant . . 130 89 
Of dwelling house may be made 
by Judicial Police . . ws « 131 1-3,ine. 39-40 
Force may be used yaeres re- 
quired to effect . . - + 132 40 
To be effected by means of - 
WARRANT... ari 128 BY 39 
(What particulars to specify) 5 11(1,2) 39 
(By whom to be signed) . . « peed 39 
(By whom conducted) . . « « Iv 39 
Warrant to be shown to persons 
present on executing. - .- - 145 43 
rt be made of eae! places 

Cg) are 147 1-3,ine. 43 
Attachment 
Article or thing subject to. . « * 133 I 40 
(Owner or holder may be ordered 

to surrender article subject to) . pa 40 


Official confidential document not 
to be attached without special 


—  @- 


SEARCH AND ATTACHMENT 
Attachment 
Mail or telegrams subject to. . 


To be executed by Judicial 
1 ae Ce ere 


ee eens ere 
described in warrant . . 


May be forcibly made where 


resistance offered . .. + « 
Property under to be receipted 
for and sealed. . . . ww 


Property to be safeguarded . . 
Dangerous property. ad be 
destroyed eee 


Property ney be a cane at auction 
and proceeds hel e. 


Attached sche 


May be returned oe case is 
concluded . . - 


(May be temporarily = on 
application) 3 


Search and Attachment 
Of guarded premises, in — 
presence conducted . .. . 


In Public Office, ete. in whose 
presence conducted ee ce . 


Parties concerned and/or advo- 
cates may attend. . . . « « 


(Presence of accused may be 
required at). . 2 2 + eo © 


(Persons specified in Secs. I and 
ge area sco, bevmcelhed Of tine 
fot: for)!'s se chee — 


Premises locked during tem- 
porary suspension of ... ~ 


Additional provery ge a 
be taken. . . 


Presiding A ee 
may ask other Judge or Prose- 
eutor to execute . . . - + + 


Part Chapter Article Section Page 
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135 
136 
187 
138 


139,143 
140,143 


140,143 


141,143 


142,143 


142,143 


148 
149 
150 


150 


1(1,2)11 


BOs 


Lm 
1 


38-44 


40-41 


41 


& 


44 


SEARCH AND ATTACHMENT 


May be made of = or 
at night... . . 


Pianos ner De lee! be 
to execute .... 


SERVICE (Judicial Processes) ° 


Addresses to be given pe or 

Procurator . . Fine 
(Good for all Courts) ; 
(Service on person delegated 
deemed service on principal) . 


Provisions of Art. 55 not to 
apply to persons under detention. 
Persons under detention to be 
served through officer in charge . 
Where no addresses ibe serv- 


preg A a a office or 
addresses, known to 


ee ey een ot Fy 


Procurator to be served by de- 
livering papers at office. 


Part Chapter Article Section Page 


I xr 


By Publication, when to bo 


Meade PO SA Se ows oe oe 
(How effected) . 2. « + « 
(When completed) . . + « 


Documents 
To be served by Judicial Police. 


provided herein, provisions Code 
of Civil Procedure to apply to 
Seve se FS oe ee 


SUMMONS AND ARREST OF 
ACCUSED 


Accused to be summoned . . . © 


147 


71 


1-3,ine, 48 


” 
o 


i=} 
8 


1-3,ine. 


Ae 
8 sss 


Ii(i-4inc) 24 


Tir 24 
Iv 24 
24-25 


Part Chapter Article Section Page 
SUMMONS AND ARREST OF 


ACCUSED I vit 24-29 
On Accused under detention. 
Officer in charge to be notified . 73 25 
Tp aie Mamas wamaraee 

ne 6 0 0 ere » * 74 25 
Accused failing to appear may 
be arrested with warrant. . . 75 25 
PC OE a i le 
feovof s 6 ws + i, 70 “E, 76 1-4, ine, 25 
Warrant 
a= gaan hi when re- 
quired. . ais Sieh 77 I 25 
ar haaae elanies she. in II(1-4,ine.) 26 
Provisions of Sections III and 
IV, Art. 71, applicable to. . . Tit 26 
To be served by Judicial Police. 78 I 26 
How executed . . . «+ « pe 26 
To be shown to accused . . « 79 26 
To be stamped with particulars 
after execution, signed and sub- 
mitted to Public Officer. . . 80 26 
May be executed by Judicial x 
Police outside their districts . . 81 26 
May be executed by Procurator 
peaciniclenpeehmineh, eccestl. i 
found a Te pi 64.0 82 26-27 
How served on Military Men . 83 27 
Circular Order 
Pee emesieenet. 2x ‘ace, Of 
fugitive . .. ao veaget s 84 27 
ok Me al 
where required Pie ere 85 I 27 
To give particulars. . +. « Ii(1-5,ine.) 27 
By whom signed . . + + « « mt 27 
What officers to be notified of 
po es 86 27 


Part Chapter Article Settion Page 
SUMMONS AND ARREST OF 


ACCUSED I vu 24-29 

Flagrante Delictor 

May be arrested without warrant 88 I 28 
rr 28 

Defmed . «ee ee we we TII(1-2,ine.) 28 


To be handed over to Procura- 
tor or other officer and ques- 
tioned . 92 Litt 29 


Sie ole s7 eo 6 7 


Arrest 


In effecting, due care to be 
taken of person ame “asc 


of accused . - o. 89 238 
Where resistance sacl force 
may be used . . ri 90 23 


Accused under detention to be 
sent to destination at once, or 
if same is distant, “ay nearest 


Court .. Pesta. ® . 91 28-29 

Accused to be eeemrier within 

24 hours... 2... ee 93 29 
WITHDRAWAL OF COURT 

OFFICERS m1 7-10 


Judge, Withdrawal of, When 
allowed 2. + + 2 ee eee 7 1-4,ine. 7 


When application may be made 


for A eee gery Cee Yan 18,19 1-2,I-IT 8 
Judge Application for withdrawal 

of to be made by petition. . . 20 I 
(Reasons to be set forth) . . Ir 

Party concerned may file written 

opinion on own behalf. . . « peed 8 
Application for determination how 

made SS RT ae 21 I 9 
Party concerned not to partici- 

pate in ruling. . . . + + « 21 It 9 
iE roeriones tolbe Saye: pending 

determination of applicat . 22 9 
Kang Kao to be made on dis- 

missing 26 6 ee et 23 9 


OR 


Part Chapter Article Section Page 
WITHDRAWAL OF COURT 


OFFICERS i, we 7-10 
Giving of Ruling requiring 
withdrawal on own initiative. . 24 3S 9 
(Need not be served)... « Ir 9 
Court Clerks and paeeeorace 
Withdrawal of . . . os 25 _ 9-10 
(To be determined by ruling of 
President of Court). . .. . Ir 10 
Procurators and Procurators’ 
Clerks Withdrawal of . . . ~ 26 I 10 
Filing of application for. . - Ir 10 
Chief Procurator 
Withdrawal of application for . peed 10 

WITNESSES xu 47-53 
Summoning of . . 2 « 6 « « 162 I 47 
Summons, Form of . . . « « II(1-5, ine.) 
(By whom signed)... . « rit 
To be served 24 hours before 

. time set for appearance). . . Iv 
Provisions of Articles 72 and 73 
to apply to summoning of wit- 
messes ew et tt tt 163 47 
May be examined where found , 164 47-43 
May be fined for non-appearance. 165 -, 48 
(Court. to rule upon penalties) . mr 48 


(Kang Kao from ruling) . . mr 


(Provisions of Articles 77 to 83 
and 89 to 91 to apply to arrest 
of) qeasils of ot. 0.0 Me Iv 48 


Public Officer may refuse to be 
examined under given circum- 


etaness i. 8 the ew ew ww 166 Boss 43 
‘examination may be refused 167, I(1-8,ine.) 48-49 
under certain circumstances . . 168,169 49 


Reasons for refusal to testify to 
be stated «2. ee ee ee 170 poss 49 
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WITNESSES 
Examination each spas to be 
separate << heen > Saka 


Identity of to be established. . 


May be informed that he has 
right to refuse to testify. . « 


To sign bond to tell the truth. 
(Not required for preliminary 
investigation) aes < qe 


To be informed of obligation and 
penalty incurre? on false state- 
ments before signing bond . . 


Bond to be ae petoce ae 


nation Sa) . . 
Statements to be — in 
bond . «ss o et a 


Siiessiaiiineanibitva PO es 


(To be signed or chopped) . . 


Examination of, 
Method of Questioning. . « « 


Questions not allowed . . . « 


Provisions of Articles 74, 98 and 
99 also to apply. . - «+ « « 


By whom conducted... . - 
May be fined seer to 
testify 


(Provisions of Sections II and 
Ill, Art. 165, also to apply). . 


To receive expenses and fare. . 


Gib piniaeton,, fe, bevimeade 
fae), 2 Alaska lei 


Dismissal of witnesses . . . « 


THE FIRST TRIAL 
PUBLIC PROSECUTION 


Preliminary Investigation 
Qf Evidence by Procurator. . « 


By Judicial Police Officers . . 


I x 
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171 
172 


173 


183 


TTL ine. 
I 


pas 
I(1-5,ine.) 


It 


Im 


I(1-3jine.) 


47-53 


50 
50 


50 


60 
60 
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THE FIRST TRIAL 
PUBLIC PROSECUTION 


What Officials are considered to 


be Judicial Police . . . .. 
Judicial Police Officers to report 
to Procurators. . . . . + «6 


Injured Party may se Sg ta 
ent complaint . . 


Statutory agent or spouse may 
file independent complaint. . . 


Complaint for offence specified in 
Art. 230, Criminal Code, may 
be filed by relatives or spouse . 


Complaint for offence specified in 
Art, 289, Criminal Code, may be 
filed only by abducted persons, 
et.al . ws - Pie eres 


Complaint for libel under Art. 
312, Criminal Code, may be filed 


only by spouse etal. . . . « 
Independent complaint ey’ be 
filed by relatives . . a 


In case where only tijutea party 
may file, where such incapaci- 
tated, Procurator a appoint 
complainant oe o45 e 


Time limit for filmg of . . . 
Complaint of injured party may 
Filing or withdrawal, effect of 
Suspicions may be rage before 


authorities ve 4 + 
Public Official shall convey sus- 
picions fo authorities . . . . 


Preliminary Investigation 
How made and recorded. . « 


Provisions of Art. 221 to apply 
to voluntary surrender to Procu- 
rator, et al. . sie ee + © 


a 
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213 


213 


213 


214 


215 
216 


217 
218 


219 


220 


221 


“ 


60-90 
I(1-3,ine.) 61 
I(1-,ine.) 61 
I 61 
It 61 
5 62 
62 
Lit 62 
I(1-2) 62 
Il 
mr 
Iv 62-63 
v 63 
63 
Tt 63-64 
pase 64 
64 
64 
64 
Lt 64-65 
65 


Part Chap. Sec. Art. Section Page 


THE FIRST TRIAL 
PUBLIC PROSECUTION ee 60-90 


Of Foreign Government under 
Arts. 116 and 118, Criminal 
Code, must emanate from Minis- 


try of Foreign Affairs... . 222 I 65 
(Provisions of Articles 217 and 
218 to apply). . + + ee « pea 65 
Not to be made public. . . Io1 224 65 
Accused may be examined where Z 
found A er I 1 225 65 
Reports may be requested by 
Procurator of public office ° I 1 226 65 
a ls a 

Pats ‘ss les I 1 227 I 65 
Witnesses may be examined be- 
fore trial in presence of accused I 1 227 Im 66 
ee ee ee 
im emergency ... « . I 1 228 66 


Erowurster aot to take suriedie- 
tion in cases not 
@uthority 2 - se eels I 1 229 66 


When public prosecution may be 
instituted . 


av om at oh ore I 1230 «Im 66 

When ruling not to prosecute to 
Be made. eh ee we ew I 1 281 1-10,ine. 66-67 
232 67 
233 67 


(May not be concinded before 
circumstances a8 


Ruling not to prosecute May be 
made by Procurator under Art. 
61 of Criminal Code. . oy I 1 232 67 


Where person is accused of 
Sovecdl Cieness: sehiest she Leen 


tence ap ot au tne I 1 233 67 
Where ruling not to 

is made, reasons to be given . Ii 234 I 

(Limit of time for such service) pee 68 
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THE FIRST TRIAL 
PUBLIC PROSECUTION mit 60-90 


Exeiminey Aare eee 

Copy of such ruling may be 

served on SS. and 

accused . . - . A I 1 234 mn 


Application for reconsideration 

may be presented. . . «. « « I.1. 235 
Application may be granted. . I 1 236 z 
(May be foemardeh to Chief 
Procurator of Higher Court) . 1 ILiv 
Gilay, be, dieneioncdl 32, not, fled. 
according to Art, 235) pees 
‘Action which may be taken by 

Chief Procurator specified . - I 1. 237 1-2 
On receipt by accused of ruling 


subs po) proppentel “wait ot "eben 
tion to be cancelled . . - I 1 238 


ON rt con Renal 
proventt attached property to 

eR) SRS are he 69 
Where ruling has become final, 


prosecution may be in- 
See Tin carcll acleytione 11239 ©6118 70 


H 
3 


i=) 


Provisions of Secs. II and III 
of Art. 284 also to apply to 


Procurator’s indictment .. - I 1 242 70 
Prosecution, (Public) 71-12 
Shall be instituted by a Procu- 
rator by filing of indictment 
with competent Court... - Ia 243 Qrgon 
(What particulars required in 
indictment) . . + 2 + es « (1,2) 71 
pa a ae et 

Court). 6 ee we ew m m1 


THE FIRST TRIAL 
Prosecution (Publie) 


than aceused under indictment . 


(How withdrawal to be made). 


Effect of withdrawal; provisions 
‘Arts, 234 and 239 to apply. . 


Trial 


Court to summon accused or 
agent and give notice of date 
set for hearing . . - ++ © 


Summons for first hearing when 
to be served. 2. - 2 ee ee 


Court may examine accused be- 
fore date set for first hearing . 


(Court to give notice of time 
set for examination; Procurator 
and Advocate may be present) . 


Court may summon witnesses, 
and 


experts or interpreters 
order production of exhibits be- 
fore hearing. . - - +++ + 


Examination of witness before 
date set for hearing. . + - + 


~-- 209 


mn 


244 


247 


249 


251 


3 
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71-72 


71 


73 
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THE FIRST TRIAL baa 
Trial : 73-85 
Court may order experts and in- 
terpreters to be present. . . I 8 255 pee 4 
(Party or advocate may attend 
examination of ete. ; 


notice of time of examination to 
Be given) es eh ciel e Im 74 


Fr 
{ 
to submit reports .... . 257 7 \ 


ete. in preparing for... . I 8, 258 I ™4 


(Associate Judge to have same 
power as Court or Presiding 
Judge except as to ruling speci- 


fied in Art. 121 hereof) . . . I 14 
Judge, Procurator and Clerk 
shall be present for hearing. . I 38 259 74 
May not be commenced without 
the attendance of accused. . . I 8 260 I 15 
Pattee: Cy dla 

his behalf) . . ee nm 15 
Accused to be unrestrained on 
appearance in Court though he 
may be guarded . . . . I 38 261 15 
Accused may not withdraw from 
Court room without permission . I 3 262 - 15 


Where no advocate appears in 
eases described in See, 1, Art. 31, 


no trial may be held. » . . I 3 263 1 
Trial to commence by reading 
aloud facts of case. . . . I 3 266 15 


a 210 as 
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THE FIRST TRIAL Be 
Trial : 73-85 
After examination of accused 


according to Art. 94, Procurator 
shall state salient points of prose- 


@ution . 2s 0s 6 te 0 fe I 38 265 15 
Presiding Judge to examine 
accused after Procurator. . . 266 5 
mii ldo 
examination 
ner ordi. RIE. naa) 267 76 
Facte of erine to bo etablsbd 
by evidence. . aie Khe I 3 268 16 
Court t determine the probative 
foree of evidence . I 3 269 76 
Confession made without vio- 
lence may be used as evidence . I 8 270 T-II 76 
eee epee rwar aeveed 
for identification . . . . I 3 271 76 
Notes and other documents of 
record shall be read to accused . I 3 272 I 76 


(Records likely to prove detri- 
mental to ee pombe ex- 
cepted) ...- err Ir 716-17 


After examination, witness or 


expert may be cross-examined by 

Presiding Judge ... . «+ « 273 I 17 
(Method of a OR Bea 17 
During cross-examination, Ji 

may prohibit asking of lh I 3 274 I 77 


(Presiding Judge may ‘continue 
examination of witness or expert 
after cross-examination) . . - Be 17 


Witness or expert not allowed 
to leave Court without permis- 
sion of Presiding Judge. . . I 3 275 17 


Where Presiding Judge sees that 
witness, etc. is withholding facts 
in presence of accused, latter 


may be ordered to leave Court . I 3 276 73 
Associate Judges may examine 
an accused, witness or expert. . I 3 277 78 
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Part Chap. Sec. Art Section Page 
THE FIRST TRIAL pee 
Trial 73-85 


Provisions of Arts. 273 to 277 
inc., also to apply to Court or 
mmissioned J 


Co: ‘udge who makes 
before date of 
hearing .°s + s+ ee + © I 8 278 78 
Court may dismiss application 
to investigate evidence. . . - I 38 279 78 


measures Presiding 

Commissioned Judge. . . + + I3 281 I 78 
(Court to determine the validity 

of the objection). .. ++ «+ I 78 


in order specified. . .. + + I 8 282 I(l-3,ine) 79 
(After argument, further argu- 
ment to be made). . . + + + pas 79 
Presiding Judge shall ask ac- 
cused if he has anything to say. Is 283 79 
Court may order commencement 
of another argument. . . + + I 38 28 79 
Judge shall sit from beginning 
to end of trial. . . + + . I 8 285 I 79 
(On change of Judge, unneces- 
sary to recommence proceedings) I 79 


If case unconcluded at one hear- 
ing, to be continued at succes- 


sive daily hearings... + «+ I 8, 286 79 
Where accused is insane, trial to 
bo suspended until he recovers . I 8 287 I 79-30 


(If accused is unable to attend 
Court due to sickness, trial to A 
be suspended) . . - - + + + Ba 80 
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THE FIRST TRIAL 
Trial 


(Provisions of Subsections I and 
II not to apply to agents) . . 


may be suspended till judg- 
tS, 2S eee Se, 


Where accused is charged with 
other offence which carries severe 
penalty, trial of principal offenco 
may be suspended till judgment 
in first case becomes final. . . 


Where criminal action depends 
upon outcome of civil action, 
trial] may be suspended. . . - 


crime is proved, judg- 

ment to be pronounced; where 
t remitted, judgment 
remitting to be proneunced . . 


Judgment as specified in Art. 
291 may in view of facts, change 
article used by Procurator . . 


When judgment of ‘Not Guilty’ 
to be pronounced. . «+ + « 


(Where person is exempt due to 
youth or insanity or peace pro- 
tective measures required, same 
shall be pronounced) . . - 


When judgment of ‘Exempt from 
Prosecution’ to be pronounced . 


judgment of ‘case not 
Entertained’ to be pronounced 
When judgment of ‘Mistake in 
Jurisdiction’ to be pronounced 
and order made transferring case 
‘It accused refuses to testify, 
judgment may be given without 
his testimony, etc. 
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296 | 


18-85 


Imm 80 


80-81 


pes 81 
1-5,ine. 81-82 


1-7,ine. 82 
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THE FIRST TRIAL 

Trial 

Where case requires detention or 
other measures and accused fails 
‘to appear upon summons, judg- 
‘ment may be given without his 
‘testimony ee ee es eS 


Judgments as per Articles 294 
to 296 may be given without 


oral argument . . .. =. . « 
Written judgment to contain 
syllabus of decision. . . . . 


(Judgment of ‘Guilty’ shall sot 
forth facts and reasons). . . 


Syllabus of written judgment of 
‘Guilty’ to set forth certain 
particulars 3 


Reasons of written doesn of 
‘Guilty’ may set gogth certain 
particulars 


Judgment to be Saami with- 
in 7 days from conclusion oa 
argument 


Judgment to be S cenied with- 
out presence of accused in Court 


Judgment not necessarily pro- 
nounced by Judge who tried case 


Parties to be informed of pre- 
scribed time for vertogting nD 
Where provisions of Chapters X 
or XXVII of Part Il, Criminal 
Code are violated, order may be 
made requiring Dabliensians: ae 
written judgment . .. . 
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Application for retrial against 
interest of person sentenced 
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period since judgment 
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Where Court considers that 
application for retrial conflicts 
with provisions re procedure, 
same shall be dismissed . . . 
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no new application to be made 
on same ground). ..... 
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for retrial tenable, same shall be 
(After giving of ruling, Court 
may order stay of execution) . 
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ment for retrial is given). . « 
(No appeal allowed from judg- 
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apply to waiver and withdrawal) 


Accused who waives or with- 
draws application for formal 
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Persons under prison sentence 
may be separately confined and 
set to work. 2 6 2 6 2 ous 470 125 
When sentence may be akan 
by Procurator . . . . - 471 1-4,ine. 125 
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Where suspended sentence to be 
i Procurator of District 
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(Where tenable, judgment to be 
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Term ‘Old Code of Criminal 
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Where investigation or trial 
started under old code, to be 
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CODE OF CRIMINAL PRO- 
CEDURE 


Presiding Judge to appoint law- 
yer as counsel for defence prior 
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Defender . . . oe 
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trial prior to enforcement of 
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ment New Code . . 


Where security furnished or 
accused committed to custody of 
another under Art. 86 of Old 
Code, same to lose validity . 


Execution of Pecuniary Penalty 
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